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You should be able to:

ÅIdentify and understand key provisions in your 
subcontract.

ÅIdentify whether key provisions you want in your 
subcontract are included.

ÅHave strategies and techniques for getting the key 
provisions you need in your subcontract.

.ȅ ǘƘŜ 9ƴŘ ƻŦ ¢Ƙƛǎ tǊŜǎŜƴǘŀǘƛƻƴΧ



The Subcontract: More Than A 
License to Invoice

ÅSubcontracts delegate duties.

ÅSubcontracts allocate risk.

ÅWhat is in your subcontract is important.

ÅWhat is not your subcontract is important.

The Problem: How does a subcontractor 
achieve a fair risk allocation given the typical 
disparity in bargaining power between 
subcontractor and contractor?



ÅThe good news: The contractor has selected your bid; ȅƻǳΩǾŜ 
won the work.

ÅThe bad news: You have to negotiate a just plain mean
subcontract.

ÅAnd ȅƻǳΩǾŜ ōŜŜƴ ǘƻƭŘ ǘƘŜǊŜ ǿƛƭƭ ōŜ ƴƻ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ 
subcontract:

ÅάLΩƳ not allowed to make changes to this ŦƻǊƳΦέ

ÅάLŦ we change that provision for you then all of our subs 
ǿƻǳƭŘƴΩǘ ōŜ ǘǊŜŀǘŜŘ ǘƘŜ ǎŀƳŜΦέ

Åά²ŜΩǾŜ never had complaints in the ǇŀǎǘΦέ

Åά{ƻ and so will sign ƛǘΦέ

¸ƻǳΩǾŜ Dƻǘ ǘƘŜ ²ƛƴƴƛƴƎ 
Proposal, Now What?



Key Terms In Your Subcontract

ÅScope of work

ÅPay-if-paid

ÅIndemnity

ÅSchedule; No damage for delay

ÅChange orders



Scope of Work



Scope of Work



Scope of Work

ÅThe most important term in the subcontract.
ÅYou know your scope best: Make sure the subcontract 

reflects what you intended.
Å{ŎƻǇŜ ƻŦ ά·έΦ 
Åbƻǘ ά·έ ŀƴŘ ǿƘŀǘŜǾŜǊ ŜƭǎŜ ƛǘ ǘŀƪŜǎ ǘƻ ƳŀƪŜ ŀ ŎƻƳǇƭŜǘŜΣ 

functioning system.
Åbƻǘ ά·έ ŀƴŘ ǿƘŀǘ Ƴŀȅ ǊŜŀǎƻƴŀōƭȅ ƛƴŦŜǊŀōƭŜ ŦǊƻƳ ǘƘŜ 

contract documents.
Åbƻǘ ά·έ ŀƴŘ ǘƘŜ ŀǊŎƘƛǘŜŎǘκŎƻƴǘǊŀŎǘƻǊΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ 

contract documents.

ÅCrucial for recognizing changed/extra work. 
ÅProposal qualifications, exclusions, terms and 

conditions not included.



Scope of Work

Tips for negotiating boilerplate surrounding scope of work:

ÅBasic premise for pushbacks are fairness and efficiency:
ÅProposal price is based on the contract documents provided.  
Å5ƻƴΩǘ ƪƴƻǿ ǿƘŀǘ ƛǎ άǊŜŀǎƻƴŀōƭȅ ƛƴŦŜǊŀōƭŜέ ǳƴǘƛƭ ƛǘ ƛǎ ǘƻƻ ƭŀǘŜΦ
ÅCannot reliability determine what might be necessary for a 
άŎƻƳǇƭŜǘŜ ǎȅǎǘŜƳέΦ 5ŜǇŜƴŘǎ ƻƴ ƻǘƘŜǊ ǘǊŀŘŜǎΦ
Å!ǊŎƘƛǘŜŎǘΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƛǎ ƛƴƘŜǊŜƴǘƭȅ ǎǳōƧŜŎǘƛǾŜΦ 
ÅIf our scope is unclear we need to raise our proposal price to 

account for the uncertainty.  Would be more efficient to 
establish an unambiguous scope and then issue change orders 
if needed.



Pay-if-Paid Clause



Pay-if-Paid Clause

The upshot:

ÅNon-payment is a possibility.

ÅConditional language necessary to establish pay-if-ǇŀƛŘΥ άLŦέΤ ά/ƻƴŘƛǘƛƻƴ 
tǊŜŎŜŘŜƴǘέύΦ

ÅSubcontractor does not get paid until Contractor does.

ÅIf Contractor never gets paid then Contractor does not need to pay 
Subcontractor.

.¦¢Χ

ÅSubcontractor still has payment security -- e.g., lien and (maybe) bond rights.

Å{ǳōŎƻƴǘǊŀŎǘƻǊ Ŏŀƴ άǘǳǊƴ ƻŦŦέ Ǉŀȅ-if-ǇŀƛŘΩǎeffect through statutory notice.

ÅContractor cannot use pay-if-paid cƭŀǳǎŜ ƛŦ /ƻƴǘǊŀŎǘƻǊΩǎ ǎŎǊŜǿ ǳǇ ƛǎ ǘƘŜ 
reason for owner non-payment.



Pay-if-Paid Clause

Tips for negotiating pay-if-paid clauses:

ÅPushback: Fairness and lack of access to information about 
hǿƴŜǊΩǎ ŎǊŜŘƛǘǿƻǊǘƘƛƴŜǎǎ
ÅWe contracted with you, not the Owner.

ÅWe are going to invest and commit to the project and deserve to be 
paid accordingly.

ÅContractor is in the best position to evaluate Owner 
creditworthiness.

Å.¦¢ a!¸.9Σ ǘƘƛǎ ƛǎƴΩǘ ŀǎ ōƛƎ ŀ ŘŜŀƭ ŀǎ ƛǘ ƳƛƎƘǘ ŀǘ ŦƛǊǎǘ ŀǇǇŜŀǊΥ
ÅPayment security in the form of a lien or payment bond claim.

ÅIf diligent, the effect of the pay-if-paid can be shut off by providing 
notice.



Indemnity
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