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Youshouldbe able to:

Aldentify andunderstand key provisioria your
subcontract.

Aldentify whether key provisions you want in your
subcontractareincluded.

AHavestrategiesandtechniguedfor gettingthe key
provisions you needh your subcontract.
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The Subcontract: More Than A
License to Invoice

ASubcontracts delegatduties.
ASubcontractsllocate risk.

AWhat is in your subcontract isiportant.
AWhat is not your subcontract isiportant.

The ProblemHow does a subcontractor
achieveafair risk allocation given the typical
disparity in bargaining power between
subcontractor and contractor?
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Proposal, Now What?

AThegood news Thecontractorhasselected your bigé 2 dzQ @
won thework.

AThebad news You have to negotiatejast plain mean
subcontract
AAndé 2 dzQ@¥S 0SSy G2fR UKSNBL 6A
subcontract:
Ad L @byallowed to make changes to this2 NJY ® ¢

Adq w& change that prOV|S|on for you then all of our subs
g2dzZ RYyQi o0S @HBIF ISR 0KS al

Ad 2 S Q&& had complaints in thed & (0 ®€
Ad { add so will sigih (0 PE
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Key Terms In Your Subcontract

AScope ofvork

APayif-paid

Alndemnity

ASchedule; Ndamagefor delay
AChangeorders
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Scope of Work

“Subcontract Work” means all Subcontract Work described in a Work Authorization and thereby assigned to the Subcontractor
to be performed according to this MSA and the requirements and the prices and within the time set forth herein, including the
furnishing or payment of all labor, supervision, coordination services, materials, tools, equipment, consumable supplies, taxes and
other things required to complete in a good and workmaniike manner, and as necessary to deliver the Subcontract Work as a
complete and functioning part of the overall Project, including any procurement, manufacturing, fumishing, assembly, construction,
installation. training of personnel, start-up, testing or commissioning, and commencing commercial operation of equipment
installed hereunder. as further described in the General Contract, and Section 2.0 of this MSA. Subcontractor assumes toward
Contractor alf obligations Contractor has assumed toward Owner under the General Contract, but only to the extent Contractor is
required to fulfill such obligations in order to perform, complete and deliver the Subcontract Work as required under the General
Contract. Where this Contract describes a portion of the Subcontract Work in general, but not in complete detall, the Parties
acknowledge and agree that the Subcontract Work includes any incidental work that is customarly understood to be included as a

part of the Subcontract Work by Industry Standards.
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Scope of Work

28.01 This MSA and any Work Authorization issued hereunder may not be changed, modified, altered or terminated orally and
Contractor assumes no responsibility for any understanding or representations made by any of its officers or agents prior fo the
execution of this MSA, unless such understanding or representations by Contractor are expressly stated in this MSA. This MSA,
combined with each Work Authorization issued hereunder, contains the entire agreement between Subcontractor and Contractor
with respect to the applicable Subcontract Work assigned to Subcontractor, and superseces any prior comments or statements by
either party relating in any way fo the Contract Documents and this MSA (whether wrilten or oral]; provided, however, prior
comments or statements by Subcontractor’s employees or agents shall not be superseded to the extent that they do not lessen or
diminish or vary Subcontractor's obligations hereunder, and Subcontractor agrees Contractor may offer such statements in
evidence in any proceeding to enforce the same. In the event of a conflict between the provisions of this MSA or any Work
Authorization and any other Contract Documents, the provision that confers the greater benefit upon Contractor shall govern.
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Scope of Work

AThemost important termin the subcontract.

AYouknow %/our scope besMakesure the subcontract
reflects whatyou intended.

A{ O2 LIS 2 a- €0 X )
Ab20 a- ¢ YR gKIUGSOSNJ St as
functioning system.

Ab2d a-¢ YR 6KIG YIFeé NBIaz
contract documents.

Ab20 a-£¢ YR 0KS | NOKAGOSOUKk
contract documents.
ACrucial for recognizing changed/extra work.

AProposal qualifications, exclusions, terms and
conditions not included.
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Scope of Work

Tips for negotiating boilerplate surrounding scope of work:

ABasic premise for pushbacks are fairness and efficiency:
A Proposal price is based on the contract documents provided.
A52y QiU 1y296 6KIG Aad GNBlFazyl o
A Cannot reliability determine what might be necessary for a

aO02YLI SUS aeausSYed 5SLISYyRa 2
Al NOKAUGSOUGQa RSUSNXAYIFGAZ2Y Aa
A If our scope is unclear we need to raise our proposal price to

account for the uncertainty. Would be more efficient to

establish an unambiguous scope and then issue change orders
If needed.

\
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Payif-Paid Clause

302 As a condition precedent to Contractor's obligation to make payment fo Subcontractor under this MSA, Contractor must
have first received payment from Owner of sums invoiced to Owner for Subcontract Work. Contractor's receipt of payment from

Owner shall be an absolute condition precedent to Contractor's obligation fo pay Subcontractor and Subcontractor's right to
receive such payment. Subcontractor hereby assumes the risk of Owner's failure or refusal to pay Contractor for the Subcontract
Work. Notwithstanding any other provision of this MSA, payment to Subcontractor for the Subcontract Work shall be due and
owing only to the extent that (i) Subcontractor has submitted its pay request therefor strictly in accordance with the requirements of
this MSA, and (ii) Owner has paid Contractor therefor. Contractor Is not obligated o pay any retainage to Subcontractor unti
Owner has paid Contractor all of Coniractor’s retainage in full. If Owner fails to pay amounts invoiced by Contractor for
Subcontract Work under this MSA, then Contractor will use reasonable commercial efforts to collect such payments from Owner.
Contractor will inform Subcontractor of Contractor's collection efforts. Approval or payment of Subcontractor's monthly estimate is
specifically agreed not to constitute or imply acceptance by the Contractor or Owner of any portion of the Subcontractor's Work.
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Payif-Paid Clause

The upshot:
A Nonpayment is a possibility.
A Conditional language necessary to establishiphyll- A RY aLTET 6

A N A A

t NEOSRSY (£ 0®
A Subcontractor does not get paid until Contractor does.

A If Contractor never gets paid then Contractor does not need to pay
Subcontractor.

¢ X

|
A Subcontractor still has payment secunrte.g., lien and (maybe) bond rights.
A{ dzo O2 y i NI OO0 2 NJ-fa bl yAeRéQitimkh statddryénotitdl &

A Contractor cannot use pafpaidct I dza S A F / 2y (1 N} O0 2 N.
reason for owner nospayment.
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Payif-Paid Clause

Tips for negotiating payf-paid clauses:

A Pushback: Fairness and lack of access to information about
hgy SNa ONBRAUGZNIKAY Saa
A We contracted with you, not the Owner.

A We are going to invest and commit to the project and deserve to be
paid accordingly.

A Contractor is in the best position to evaluate Owner
creditworthiness.

A.'¢ al!, .93 GKA&a AayQd a oA3a |
A Payment security in the form of a lien or payment bond claim.

A If diligent, the effect of the paif-paid can be shut off by providing
notice.
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Indemnity

1502  indemnity and Defense Obligations with Respect to (i) Bodily Injury to or Death of Persons Other Than Subcontractor
Personnel and (ii) Damage to Property. Subcontractor shall indemnify, defend and hold the Indemnified Parties harmless from
and against any Claim due to bodily injury or death to any person who is not within the classification of Subcontractor Personnel,
and any Claim due to loss or damage to any property, arising out of or in any way related to, or alleged to be caused in whole or in
part by, the operations of Subcantractor Personnel; provided, however, Subcontractor shall not be obligated under this Section

15,02 to assume liability for an Indemnified Party's own negligence or Fault.

15.03 Indemnity and Defense Obligations with Respect to Bodily Injury to or Death of Subcontractor Personnel.

SUBCONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD THE INDEMNIFIED PARTIES HARMLESS FROM AND
AGAINST ANY CLAIM DUE TO BODILY INJURY OR DEATH TO SUBCONTRACTOR PERSONNEL EVEN IF CAUSED OR
ALLEGED TO BE CAUSED BY AN INDEMNIFIED PARTY'S NEGLIGENCE OR FAULT, IN WHOLE OR IN PART, OR BREACH
OR VIOLATION OF A STATUTE, ORDINANCE, GOVERNMENTAL REGULATION, STANDARD, OR RULE, OR BREACH OF
CONTRACT, NEGLIGENT MISREPRESENTATION, GROSS NEGLIGENCE, NEGLIGENCE PER SE, OR FRAUD. THE TERM
“EAULT" AS USED HEREIN INCLUDES FAULT BASED UPON STRICT LIABILITY, WHETHER ARISING BY STATUTE OR
COMMON LAW, INCLUDING STRICT LIABILITY ARISING OUT OF THE PERFORMANCE OR FAILURE TO PERFORM ANY

NON-DELEGABLE DUTY.
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Indemnity
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