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Julijonas Urbonas’s
“Euthanasia Coaster”
• Hypothetical steel
roller coaster designed
to kill its passengers
• Designed in 2010 by a
PhD candidate at the
Royal College of Art in
London
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Completely Unrelated Chart of WTI Prices
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TXSC “Oil and Gas” Cases (2008-2019)
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What is “Held by Production”?
© Gray Reed & McGraw LLP

What is “Held by Production?”

•Two major categories:
•Has the lease completely terminated?
•Has the lease partially terminated?
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What is “Held by Production?”
• Has the lease completely terminated?
• Is it “producing in paying quantities”?

• Lease not HBP by cotenant’s well absent JOA (Cimarex Energy Co. v.
Anadarko Petroleum Corp., 574 S.W.3d 73 (Tex. App.—El Paso 2019, pet.
filed))

• Is there “constructive production” via a savings clause?

• Shut-in royalties? (BP America Production Company v. Red Deer Resources,
LLC, 526 S.W.3d 389 (Tex. 2017))
• Operations clause?
• Dry Hole/Temporary Cessation clause?
• Force Majeure?
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What is “Held by Production?”
• Has the lease partially terminated?

• Hot trend lately!
• Rolling/snapshot partial termination cases in last 5 years:
• Chesapeake Expl., LLC v. Energen Res. Corp., 445 S.W.3d 878 (Tex. App.—El
Paso 2014, no pet.)
• Apache Deepwater, LLC v. Double Eagle Dev., LLC, 557 S.W.3d 650 (Tex.
App.—El Paso 2017, pet. denied)

• 2018’s Retained Acreage cases:

• Endeavor Energy Res., L.P. v. Discovery Operating, Inc., 554 S.W.3d 586
(Tex. 2018)
• XOG Operating, LLC v. Chesapeake Expl. Ltd. P’ship, 554 S.W.3d 607 (Tex.
2018)
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Gee, Brain. What are we going to do today?
• Common pitfalls in partial
lease termination clauses
• Some suggestions for a
middle ground between
lessors and lessees
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I’ve got 99 Problems and a Partial
Termination Provision is definitely
one of them
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Partial Termination – Frequently Encountered Problems

• No Partial Termination Provision!
• Ordinarily, production of oil and gas from any part of leased
acreage is sufficient to hold the entirety of the leased property.
Matthews v. Sun Oil Co., 425 S.W.2d 330 (Tex. 1968)
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Partial Termination – Frequently Encountered Problems
• Add a Pugh Clause!
• Named after Louisiana lawyer, Lawrence G. Pugh; also called a
“Freestone Rider” in Texas (similar clauses showed up in leases in
Freestone county around the same time as Pugh’s clause did in
Louisiana)
• Typically, if Lessee has formed a pooled unit, production from that
unit will not hold the acreage outside of the unit. See, e.g., Cmt.
Bank of Raymore v. Chesapeake Expl. LLC, 416 S.W.3d 750 (Tex.
App.—El Paso 2013, no pet.)

© Gray Reed & McGraw LLP

Partial Termination – Frequently Encountered Problems
• Pugh Clauses—What is a “Unit”?
• Proration unit - “acreage assigned to a well for the purpose of
assigning [production] allowables and allocating allowable
production to the well.” 16 TEX. ADMIN. CODE § 3.38(a)(3)
• Pooled unit – “formed voluntarily by private agreements among
the lessees and lessors of adjoining tracts.” Smith & Weaver §
10.1[B]
• Fieldwide unit – “joint operation of separately owned tracts within
an oil or gas field, usually for the purpose of enhanced recovery”
Ernest V. Bruchez, Fieldwide Unitization, 25th Advanced Oil, Gas
and Energy Resources Law Course (October 4-5, 2007, Houston)
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Partial Termination – Frequently Encountered Problems

• Pugh Clauses—Potential timing issues
• Rolling or snapshot? (we’ll get to this in a minute)
• Pay attention to when pooled units are formed
• See, e.g., Tittizer v. Union Gas Corp., 171 S.W.3d 857 (Tex. 2005)
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Partial Termination – Frequently Encountered Problems
• Pugh Clauses—Lease wells/Allocation wells
“In the event a portion or portions of the land herein leased is pooled or unitized with other
Land as to form a pooled unit or units, operations on or production from such unit or units will
maintain this lease is force only as to the land included in such unit or units. The Lease may be
maintained in force as to any land covered hereby and not included in such unit or units in any
manner provided for herein provided that if it be by rental payments, rentals shall be reduced
in proportion to the numbers of acres covered nearby and included in such unit or units”

• See Shown v. Getty Oil Co., 645 S.W.2d 555 (Tex. App.—San
Antonio 1982, writ ref’d)
• Non-pooled lands can be held by wells on the leased lands
(including allocation wells that cross the leased lands)!
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Partial Termination – Frequently Encountered Problems

• Add a “Retained Acreage” clause!
• Retained acreage clauses “prevent the lessee from maintaining a
large amount of acreage by minimal drilling” Smith & Weaver §
5.2[B][3][a]
• Often combined with a continuous drilling clause

© Gray Reed & McGraw LLP

Partial Termination – Frequently Encountered Problems
• Retained Acreage clauses—timing issues
• Lessees must pay careful attention to the time limits imposed by
continuous drilling clauses
• Consider allowing for “banking” of days when drilling ahead of
schedule for more flexibility later (Mayo Found. for Med. Educ. v.
Courson Oil & Gas, Inc., 505 S.W.3d 68 (Tex. App.—Amarillo 2016,
pet. denied)
• But when do we decide what acreage has terminated?
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Partial Termination – Frequently Encountered Problems
• Retained Acreage clauses—Rolling v. Snapshot Termination
• Snapshot: Look at one fixed point in time to determine what is
held/what is not; see Chesapeake Expl., LLC v. Energen Res. Corp.,
445 S.W.3d 878 (Tex. App.—El Paso 2014, no pet.); Apache
Deepwater, LLC v. Double Eagle Dev., LLC, 557 S.W.3d 650 (Tex.
App.—El Paso 2017, pet. denied)
• Rolling: Each retained tract requires production or operations; see
Nafco Oil & Gas, Inc. v. Tartan Res. Corp., 522 S.W.2d 703, 704 (Tex.
Civ. App.—Corpus Christi 1975, writ ref’d n.r.e.)
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Partial Termination – Frequently Encountered Problems
• Retained Acreage clauses—Reliance on Regulatory Filings
• Can retain a fixed number of acres per well (e.g., 40, 80, 160, 320,
640) or the number of acres in a Texas RRC proration unit
• But keep an eye on “prescribed v. permitted” language! Jones v.
Killingsworth, 403 S.W.2d 325 (Tex. 1965)

• 2018’s Blockbuster Retained Acreage Cases
• Endeavor Energy Res., L.P. v. Discovery Operating, Inc., 554 S.W.3d 586
(Tex. 2018)
• XOG Operating, LLC v. Chesapeake Expl. Ltd. P’ship, 554 S.W.3d 607 (Tex.
2018)
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Partial Termination – Frequently Encountered Problems
• Retained Acreage clauses—Endeavor v. Discovery
“[this] lease shall automatically terminate . . . save and except those
lands and depths located within a governmental proration unit
assigned to a well . . . [containing] the number of acres required to
comply with the applicable rules and regulations of the Railroad
Commission of Texas for obtaining the maximum producing
allowable for the particular well.”

• What did Endeavor actually “assign” in its P-15?
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Partial Termination – Frequently Encountered Problems

• Retained Acreage clauses—XOG Operating v. Chesapeake
• Acreage “included within the proration unit for each well …
prescribed by filed rules” referred to acreage set by the field
rules, not acreage “assigned” by the operator.
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Partial Termination – Frequently Encountered Problems
• Retained Acreage clauses—Takeaways from 2018 cases:
• Read your leases! Say what you mean and mean what you say
• Be careful relying on field rules especially since they vary by field
and across the State
• Be careful with your P-15s
• Maximum Production?
• The court in Endeavor noted that “[a]lthough such an assignment would
hypothetically raise each well’s maximum producing allowable, when
productive acreage is a component of the maximum producing
allowable—as it is here—the operator must verify that additional acreage
is actually necessary or required to achieve the maximum allowable…” or
it may “open itself up to claims that it is not acting in good faith in
purporting to retain a substantially greater amount of acreage.”
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Partial Termination – Frequently Encountered Problems

• Depth severance clauses
• Can be structured like a
“Pugh” clause (only pooled
depths are held)

or
• Like a Retained Acreage
clause (use it or lose it)
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Partial Termination – Frequently Encountered Problems
• Depth Severance clauses—What is a “formation” anyway?

• Wolfcamp? Wolfcamp A? Wolfcamp B?
• Amarillo Oil Co. v. Energy-Agri Prods., Inc., 794 S.W.2d 20 (Tex. 1990):
• Formation is “[a] succession of sedimentary beds that were deposited
continuously and under the same general conditions. It may consist of one type
of rock or of alterations of types. An individual bed or group of beds distinct in
character from the rest of the formation and persisting over a large area is called
a “member” of the formation.” (citing H. Williams & C. Meyers, Manual of Oil
and Gas Terms 373 (1987))

• Mescalero Energy, Inc. v. Underwriters Indem. Gen. Agency, Inc., 56
S.W.3d 313 (Tex. App.—Houston [1st Dist.] 2001, pet. denied)

• Says Amarillo’s definition was dicta and not the only definition of the word
• Here, “formation,” as used in a blowout-insurance policy, was ambiguous, and
that expert testimony on the commonly understood meaning of “formation” was
not made inadmissible by the fact that it was extrinsic to the policy
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Partial Termination – Frequently Encountered Problems
• Depth Severance clauses—Intervals? Fixed Depths?
• “100 feet below the deepest producing interval as obtained
in the test well”
• EOG Res., Inc. v. Wagner & Brown, Ltd., 202 S.W.3d 338 (Tex.
App.—Corpus Christi 2006, pet. denied) held that “interval” here
meant a specific depth, not a stratigraphic interval

• “deepest depth drilled”
• Measured depth or TVD? Albert v. Dunlap Expl., Inc., 457 S.W.3d
554 (Tex. App.—Eastland 2015, pet. denied)
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Partial Termination – Frequently Encountered Problems

• Depth Severance clauses—“Normal” Pugh clause and Depth
Limited Unit?
• Friedrich v. Amoco Prod. Co., 698 S.W.2d 748 (Tex. App.—Corpus
Christi 1985, writ ref’d n.r.e.): “pursuant to the common meaning
of the terms ‘lease premises’ and ‘number of acres,’ the term
‘land’ was intended to mean surface acreage and not just those
unitized strata or depths under the surface acreage of the land
included in the unit”
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Partial Termination – Frequently Encountered Problems

• Depth Severance clauses—Timing matters for depths, too!
• Cmty. Bank of Raymore v. Chesapeake Expl., LLC, 416 S.W.3d 750
(Tex. App.—El Paso 2013, no pet.): “[a]t the expiration of the
Primary term or the conclusion of the continuous development
program”
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Partial Termination – Frequently Encountered Problems

• Depth Severance clauses—Personal pet-peeve
• 100’ below the base of one formation contains the top 100’ of the
formation below it
• See this a lot with Austin Chalk/Eagle Ford
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“Perfectly balanced as all things
should be” – Thanos, the Mad Titan
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Balancing the Interests of the Lessor and Lessee
• Goals of the Lessor and Lessee—Initial Considerations
• Oil and Gas Leases: black and white v. shades of gray?
• Black and white

• Pro: Easier for lessors and lessees to administer, parties know rights and
responsibilities (more work up front for landmen/transactional attorneys!)
• Con: Not much room for flexibility

• Shades of gray

• Pro: Allows parties more flexibility
• Con: Harder for parties to know their rights and responsibilities (more work later
for the litigators!)

• Great paper: David E. Pierce, Drafting Royalty Clauses, 18th Annual
Advanced Oil, Gas and Energy Resources Law Course (September 21-22,
2007, Houston)
• Compares “standard” royalty provisions in oil and gas leases post-Heritage with a
proposed “objective valuation” royalty provision
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Balancing the Interests of the Lessor and Lessee

• Goals of the Lessor and Lessee—What does the Lessor want?
• Big bonuses as frequently as possible and lots and lots of royalty
checks!
• Typically, this means 50+ page leases designed to make operators
drill it or lose it so lessors can re-lease undeveloped land/depths
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Balancing the Interests of the Lessor and Lessee
• Goals of the Lessor and Lessee—What does the Lessee
want?
• Drill one shallow well and sit on the remaining acreage/depths
waiting for commodity prices to rise and drilling costs to fall!
•FLEXIBILITY
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Balancing the Interests of the Lessor and Lessee
• Goals of the Lessor and Lessee—What does the Lessee
want? Flexibility!
• “The conservation and development of all of the natural resources
of this State, ... are each and all hereby declared public rights and
duties.” Tex. Const. art. XVI, § 59(a)
• “The policy of Texas is to encourage the recovery of minerals, and
the Legislature has made waste in the production of oil and gas
unlawful.” Lightning Oil Co. v. Anadarko E&P Onshore, LLC, 520
S.W.3d 39 (Tex. 2017)
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Balancing the Interests of the Lessor and Lessee

• Goals of the Lessor and Lessee—What does the Lessee
want? Flexibility!
• Operators are drilling potentially “unnecessary” wells to comply
with partial termination provisions and keep leases alive
• Steeper decline curves with many horizontal wells; not just an
issue of “price sensitivity” but “overdevelopment” means less
ultimate recovery
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Balancing the Interests of the Lessor and Lessee

• Goals of the Lessor and Lessee—Isn’t the status quo good for
Lessors?
• Not necessarily; again, inefficient development depletes the total
hydrocarbons that can be recovered
• Most of the “best” acreage or depths are drilled and less desirable
“scraps” Pugh out
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Balancing the Interests of the Lessor and Lessee

• Get out your pitchforks!
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Balancing the Interests of the Lessor and Lessee
• What about the Implied Covenant of Reasonable
Development?
• The implied covenant of reasonable development requires the
lessee to drill such additional wells to develop the property as a
reasonably prudent operator would under the same or similar
circumstances, taking into consideration the interests of both the
lessor and the lessee. Lenape Res. Corp. v. Tenn. Gas Pipeline Co.,
925 S.W.2d 565 (Tex. 1996)
• About as “shades of gray” as it gets!
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Balancing the Interests of the Lessor and Lessee
• What about the Implied Covenant of Reasonable
Development?
• Problem 1: Burden of Proof
• To succeed in a failure to develop claim, the lessor must prove (1) that the
operator failed to measure up to the standards of the “prudent operator,”
(2) that the producing strata or horizons, which the lessor contends
should have been further explored, required additional wells or that strata
or horizons other than those from which production is being obtained
exist in reasonable probability, and (3) that by the drilling of additional
wells, there would be a reasonable expectation of profit for both the
lessor and the operator. See M.G. Young v. Amoco Prod. Co., 610 F.Supp
1479 (E.D. Tex. 1985), aff’d 786 F.2d 1161 (5th Cir. 1986).
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Balancing the Interests of the Lessor and Lessee
• What about the Implied Covenant of Reasonable
Development?
• Problem 2: Lessor’s remedies (conditional cancellation)
• To obtain a conditional cancellation of a lease, the lessor must further
show (1) that the lessor’s damage is uncertain and cannot be ascertained,
(2) that the land has not been reasonably developed, and (3) what would
constitute reasonable development. Fort Worth Nat’l Bank v. McLean, 245
S.W.2d 309 (Tex. Civ. App.—Eastland 1951, writ ref’d n.r.e.)
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Balancing the Interests of the Lessor and Lessee
• What about the Implied Covenant of Reasonable
Development?
• Potential Solution: An Express Covenant of Reasonable
Development
• Partial termination provisions are effectively getting at this
• Consider a “price” force majeure clause excusing compliance with partial
termination provisions to add more flexibility for low price environments
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Balancing the Interests of the Lessor and Lessee
• What about the Implied Covenant of Reasonable
Development?
• Another idea: Burden shifting
• Lessors bear high burdens in proving the lessee has failed to reasonably
develop
• Consider express provisions shifting some of the burden to the lessee
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Gray Reed
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