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I.

FBAR CASES
A.

De novo review for violation; and abuse of discretion for the amount of the
penalty.
United States v. Boyd, 2019 WL 1976472 (C.D. Cal., 2019). Court
adopted United States’ position that liability for the violation is reviewed
de novo, but the amount of penalty is reviewed for abuse of discretion.

B.

Maximum penalty determination for willful violations:
1.
Amended Statute said cap was 50% of account balance;
2.
Prior Regulation said cap was $100,000;
3.
Question was whether the failure to amend the regulation constituted a
exercise of discretion by the Secretary of Treasury to keep the penalty
capped at $100,000 after Congress amended the statute.
4.

Early judicial decisions went against the government (i.e. the regulation
controls and the cap is $100,000):
United States v. Wahdan, 325 F. Supp. 3d 1136(D. Colo. 2018); United
States v. Colliot, No. 16-cv-01281-AU-SS, 2018 WL 2271381(W.D. Tex.
May 16, 2018).

5.

Later judicial decisions hold for government (i.e. amended statute controls
and cap is 50% of account balance)
Six of the eight trial courts that have considered whether the civil penalty
for a willful FBAR violation is limited to $100,000 amount in the
Regulation concluded that because the amended statute and the regulation
conflict, the statute controls, and, as such, the IRS is not bound by the
$100,000 limit in the regulation.. See United States v. Schoenfeld, No.
3:16-cv-1248-J-34PDB, 2019 WL 2603341 (M.D. Fla. June 25, 2019),
United States v. Park, Case No. 16-cv-10787, 2019 WL 2248544 (N.D. Ill.
May 24, 2019); United States v. Garrity, No. 3:15-cv- 243(MPS), 2019
WL 1004584 (D. Conn. Feb. 28, 2019); United States v. Horowitz, 361 F.
Supp. 3d 511 (D. Md. 2019); Kimble v. United States, 141 Fed. Cl. 373
(2018); Norman v. United States, 138 Fed. Cl. 189 (2018).

C. Failure to file FBAR report is a per account separate violation
United States v. Boyd, 2019 WL 1976472 (C.D. Cal., 2019).
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The Court in Boyd ruled that each failure to report an account constitutes a
separate violation of the statute, such that the IRS can impose a nonwillful penalty of up to $10,000 per account per year. The debtor, like
several other debtors, had been arguing that the statute only permitted a
single $10,000 non-willful penalty per year. This is the first case to rule in
the non-willful context that each failure to report an account constitutes a
separate violation of the statute.

D.

Penalty survives death and may be collected from estate or in some
cases against heirs who receive property of the estate.
United States v. Estate of Schoenfeld, 344 F.Supp.3d 1354 (M.D. Fla.,
2018).

E. Reckless disregard is enough to sustain willful FBAR penalty.
United States v. Flume, No. 5:16-cv-00073, 2019 WL 2807386 (S.D. Tex.
June 11, 2019). The court held Flume liable for the willful FBAR penalty.
The Flume case continues the holdings that, even if Flume did not have
the intent to violate a known legal duty, his recklessness with regard to
knowledge of the duty establishes liability for the penalty.
Previously, the court denied the government’s motion for summary
judgement, specifically declining to follow the holdings in United States v.
Williams, 489 Fed. App’x 655 (4th Cir. 2012) and United States v.
McBride, 908 F. Supp.2d 1186 (D. Utah 2012) that a taxpayer had
constructive knowledge of what is contained on federal income tax return
(e.g. foreign account question on Schedule B) as it relates to FBARs. The
court also rejected the theory that taxpayers are on “inquiry notice” of
FBAR requirements because of Schedule B’s directions to look to
instructions of FBAR requirements. Despite this previous ruling denying
summary judgment, the court determined Flume acted with extreme
recklessness by failing to review his tax returns before signing them
because the foreign financial account question, on Schedule B of his
income tax return, is clear and easily understandable.
See also, Bedrosian v. United States of America, 912 F.3d 144 (3rd. Cir.
2018)(for standard of recklessness).
F. Schedule B on Form 1040 may still be enough to prove willfulness
Kimble v. United States, 141 Fed. Cl. 373 (Dec. 27, 2018).
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II.

COLLECTION SUITS
A. 26 U.S.C. § 7402 judgment for tax liability
B. 26 U.S.C. § 7403 tax lien enforcement and sale of property
C.

Increased use of additional theories of recovery under federal common law
and state law.
As a creditor, the United States is entitled to use any federal or state law remedies
at its disposal to satisfy its unpaid claim for taxes. United States v. Rogers, 461
U.S. 677, 682 103 S. Ct. 2132, 2137 (1983); Leighton v. United States, 289 U.S.
506, 53 S. Ct. 719 (1933); Remington v. United States, 210 F. 3d 281 (5th Cir.
2000).
Additionally, when the United States uses a state law remedy to collect taxes, its
ability to do so is not governed or shortened by state procedural rules or state law
limitations. Instead, the United States can use most state law causes of action so
long as the statute of limitations for collection of the tax remains open under 26
U.S.C. § 6502. United States v. Summerlin, 310 U.S. 414, 416, 60 S. Ct. 1019, 84
L. Ed. 1283 (1940); United States v. Fernon, 640 F.2d 609, 611-12 (5th
Cir.1981); United States v. Estate of Slate, 304 F. Supp. 380 (S.D. Tex. 1969) (US
not required to challenge personal representative’s denial of claim in probate
court or other state court); United States v. Evans, 513 F. Supp.2d 825 (W.D. Tex.
2007), corrected, 2007 WL 4206205, aff’d in part, 340 F. App’x 990 (5th Cir.
2009) (United States’ suit under Texas Uniform Fraudulent Transfer Act).
This also applies to third parties who may be liable for the tax. United States v.
Fernon, 640 F.2d 609, 612 (5th Cir. 1981).

D. Alter Ego determinations:
1.

Administratively, IRS can issue alter ego liens and alter ego levies.

2.

Property held by a taxpayer’s nominee or alter ego may be subjected to a
federal tax lien or levy. See G.M. Leasing Corp. v. United States, 429
U.S. 338, 350-51 (1977); Scoville v. United States, 250 F.3d at 1201;
Richards v. United States (In re Richards), 231 B.R. 571 (E D. Pa. 1999).

3.

Because a levy acts as an immediate seizure of property, the judicial
review of this determination may be limited to a snap shot of information
the IRS had in its possession at the time of the levy. Oxford Capital Corp.
v. United States, 211 F.3d 280, 285-287 (5th Cir. 2000). In contrast to a
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levy which acts as a seizure, alter ego liens do not immediately take
property and can be defended with later acquired information.
E.

Alternatively, the United States can file a suit seeking a judicial
determination that some person or entity is an alter ego of the taxpayer.
1.

F.

Also not limited to the information that the IRS had in its possession at
any particular time, and can be proven with evidence obtained in
discovery.

Elements: Zahra Spiritual Trust v. United States, 910 F.2d 240, 245 (5th Cir.
1990).
1.

Focuses on the relationship between the taxpayer and alter ego. Today’s
Child Learning Center, Inc. v. United States, 40 F. Supp. 2d 268, 273-274
(E.D. Pa. 1998); Ross Controls v. United States, 164 B.R. 721, 726-28
(E.D. Pa. 1994).

2.

Unlike nominees, the alter ego can be liable for all of the taxes of the
taxpayer, not just the value of the property it holds for the taxpayer. Zahra
Spiritual Trust v. United States, 910 F.2d 240, 244 (5th Cir. 1990).

3.

Taxpayer’s subjective intent not a defense. United States v. Evseroff, 270
Fed. Appx. 75, 77 (2d Cir. 2008); Ross Controls, Inc. v. United States, 164
B.R. 721, 725, 727-28 (E.D. Pa. 1994).

4.

Third party can have valid purpose and existence under state law. See
Avco Delta Corp. v. United States, 540 F.2d 258, 264 (7th Cir. 1976);
Valley Finance, Inc. v. United States, 629 F.2d 162, 171-172 (D.C. Cir.
1980); Wolfe v. United States, 798 F.2d 1241, 1243 (9th Cir. 1986) (citing
Nat'l Carbide Corp. v. Commissioner, 336 U.S. 422, 431-434 & n.13
(1949) and Harris v. United States, 764 F.2d 1126, 1128 (5th Cir. 1985));
In re Richards, 231 B.R. 571, 578-81 (E.D. Pa 1999); Tri-State Equipment
v. United States, 1997 WL 375264 at * 12 (E.D. Cal., April 21, 1997).

5.

Applied “whenever necessary to avoid injustice” or where public policy
demands its application; prevent taxpayer from evading public duty to pay
taxes. Valley Finance, Inc. v. United States, 629 F.2d 162, 172 (D.C. Cir.
1980) (citations omitted); accord Towe Antique Ford Foundation v. IRS,
999 F.2d 1387, 1391 (9th Cir. 1993); Wolfe v. United States, 798 F.2d
1241, 1244 (9th Cir. 1986), amended on other grounds, 806 F.2d 1410
(9th Cir. 1986); United States v. Scherping, 187 F.3d 796, 801, 804 (8th
Cir. 1999).
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6.

Alter ego factors may include:
a)
the taxpayer expended personal funds for the property;
b)
the taxpayer enjoyed the benefit of the disputed property;
c)
a close family relationship existed between taxpayer and the entity.
d)
taxpayer exercised dominion and control over the disputed
property;
e)
the record entity interfered with taxpayer’s use of the property;
f)
taxpayer’s ownership of the entity
g)
the entity observed corporate formalities;
h)
the entity maintains bank accounts, books and records;
i)
taxpayer and entity commingled funds;
j)
the entity is adequately capitalized;
k)
the taxpayer transferred assets, property, or funds to the entity or
vice versa;
l)
the entity was organized for formed by the taxpayer;
m)
the entity has a distinct business and its own employees;
n)
the entity transacts the taxpayer’s business;
o)
the entity pays the taxpayer’s personal obligations / bills.
See, e.g., Century Hotels v. United States, 952 F.2d 107, 110 n.5
(5th Cir. 1992).

7.

Other courts combine these in to a shorter list of factors.
Zahra Spiritual Trust v. United States, 910 F.2d 240, 245 (5th Cir.
1990).
(a)
the total dealings of the corporation and the
individual, including the degree to which corporate
formalities have been followed and corporate and
individual property have been kept separately,
(b)
the amount of financial interest, ownership and
control the individual maintains over the
corporation, and
(c)
whether the corporation has been used for personal
purposes.
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(2)
(3)

(4)
(5)

(6)
(7)

8.

Horton Dairy, Inc. v. United States, 986 F.2d 286, 289 (8th
Cir. 1993);
United States v. Walton, 909 F.2d 915, 928 (6th Cir. 1990);
Lemaster v. United States, 891 F.2d 115, 117-119 (6th Cir.
1989);
Shades Ridge Holding Co., Inc. v. United States, 888 F.2d
725, 729 (11th Cir. 1989);
Grant Investment Fund v. IRS, 1993 WL 269617 (9th Cir.
1993); Towe Antique Ford Foundation v. IRS, 791 F. Supp.
1450, 1453 (D. Mont. 1992) (listing objective factors to be
considered), aff’d, 999 F.2d 1387 (9th Cir. 1993).
Terrapin Leasing, Ltd. v. United States, 1981 WL 15490
(10th Cir., April 6, 1981).
Acheff v. Lazare, 2013 WL 5738859, *6-7 (D.N.M., Sep.
20, 2013) (applying New Mexico state law rather than
federal common law)

Examples of alter egos include:
a)
Corporations. Ross Controls, Inc. v. United States, 164 B.R. 721,
725, 727-28 (E.D. Pa. 1994).
b)
Trusts. F.P.P. Enterprises v. United States, 830 F.2d 114, 116-17
(8th Cir. 1987).
c)
Churches. Loving Saviour Church v. United States, 556 F. Supp. at
691-692 (D. S.D.), aff’d, 728 F.2d 1085 (8th Cir.) (unincorporated
association, Church, was alter ego of taxpayers).
d)
Partnerships. Grant Investment Fund v. IRS, 1 F.3d 1246 (Table),
1993 WL 269617 (9th Cir. 1993)
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G. Nominee determinations:
1.

2.

IRS can issue nominee levies and liens.
a)

Property held by a taxpayer’s nominee or alter ego may be
subjected to a federal tax lien or levy. See G.M. Leasing Corp. v.
United States, 429 U.S. 338, 350-51 (1977); Scoville v. United
States, 250 F.3d at 1201; Richards v. United States (In re
Richards), 231 B.R. 571 (E D. Pa. 1999).

b)

Because a levy acts as an immediate seizure of property, the
judicial review of this determination may be limited to a snap shot
of information the IRS had in its possession at the time of the levy.
Oxford Capital Corp. v. United States, 211 F.3d 280, 285-287 (5th
Cir. 2000). In contrast to a levy which acts as a seizure, nomine
liens do not immediately take property and can be defended with
later acquired information.

Alternatively, the United States may file a suit seeking a judicial
determination that some person or entity holds property as a nominee for
the taxpayer. See G.M. Leasing Corp. v. United States, 429 U.S. 338,
350-351 (1977); Oxford Capital Corp. v. United States, 211 F.3d 280, 284
(5th Cir. 2000).
a)

Also not limited to the information that the IRS had in its
possession at any particular time, and can be proven with evidence
obtained in discovery.

3.

Determination of the true beneficial or equitable owner of the property.
Oxford Capital Corp. v. United States, 211 F.3d 280, 284 (5th Cir. 2000).

4.

A nominee is one who holds bare legal title to property for the benefit of
another.” Scoville v. United States, 250 F.3d 1198, 1202 (8th Cir. 2001).

5.

Focus is on the relationship between the taxpayer and the property.
Ultimate inquiry is whether the taxpayer has engaged in a legal fiction by
placing legal title to property in the hands of a third party while actually
retaining some or all of the benefits of true ownership. In re Richards, 231
B.R. 571, 578 (E.D. Pa. 1999); accord Holman v. United States, 505 F.3d
1060, 1065 (10th Cir. 2007).
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6.

Nomineee factors may include whether:
a)
title holder paid adequate consideration that was not supplied by
the taxpayer;
b)
property was placed in the name of the nominee in anticipation of a
suit or a liability;
c)
taxpayer exercises dominion or control over, or has possession of
the property at issue after its purchase or transfer;
d)
there is a family or other close relationship between the taxpayer
and the nominee;
e)
taxpayer uses or enjoys the benefits of the property after its
purchase or transfer; and
f)
taxpayer pays the expenses directly, or is the source of the funds
for payment of the expenses (such as mortgage, local taxes,
insurance, utilities (oil, gas, electric, lawn care, pool maintenance,
plumbing, etc.) to maintain the property after title is placed in the
name of the nominee.
Oxford Capital Corp. v. United States, 211 F.3d 280, 284 n.1 (5th
Cir. 2000) (citing Towe Antique Ford Foundation v. Internal
Revenue Service, 791 F. Supp. 1450, 1454 (D. Mont. 1992) and
United States v. Miller Bros. Constr. Co., 505 F.2d 1031 (10th Cir.
1974)); Holman v. United States, 505 F.3d 1060, 1065 (10th Cir.
2007).
United States v. Todd, 2008 WL 2199873 at * 3 (M.D. Fla. 2008)
(collecting cases); United States v. Klimek, 952 F. Supp. 1100,
1113 (E.D. Pa. 1997) (collecting cases).
In re Richards, 231 B.R. 571, 578 (E.D. Pa 1999).

7.

Not all of the foregoing nominee factors are of equal weight, and no one
factor is determinative. In re Richards, 231 B.R. at 579; accord United
States v. Todd, 2008 WL 2199873 at * 3.

8.

However, taxpayer control (direct or indirect) is one of the most
significant factors. In re Richards, 231 B.R. at 579; United States v.
Kudasik, 21 F. Supp.2d 501, 508 (W.D. Pa. 1998).

9.

Transfer of legal title [by the taxpayer to a third party] is not essential.
Holman v. United States, 505 F.3d 1060, 1065 (10th Cir. 2007).
Taxpayer provides funds to third party to purchase property in third
party’s name.
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10.

Taxpayer’s subjective intent is not a defense. United States v. McFarland,
2015 WL 4496433, (S.D. Miss., July 23, 2015) (noting that Fifth Circuit
did not cite fraud as one of the factors in Oxford Capital)

11.

Third party can have valid purpose and existence under state law. In re
Richards, 231 B.R. at 579

12.

Examples of nominees include:
a)
Individuals. United States v. McFarland, 2015 WL 4496433, (S.D.
Miss., July 23, 2015) (son nominee of father on property transferred
before tax liens attached).
b)

H.

Entities;
(1)
Trusts. United States v. Burnett, 2010 WL 3941906 (S.D.
Tex., Oct. 07, 2010) aff’d 452 Fed. Appx. 569 (5th Cir.
Dec. 7, 2011).
(2)
Corporations. United States v. Northern States
Investments, Inc., 670 F. Supp.2d 778 (N.D. Ill. 2009)
(citing Oxford Capital)
(3)
Partnerships.
(4)
LLC’s. In re Krause, 637 F.3d 1160 (10th Cir. 2011).
(5)
Unincorporated businesses under the name of a different
sole proprietor. LiButti v. United States, 107 F.3d 110,
119-120 (2d Cir. 1997).

When the tax liability arises does not prevent the application of these
doctrines if the factors are met.
1.

If the alter ego or a nominee relationship otherwise exists between a
taxpayer and another party or entity, the timing of when the tax liabilities
arose is legally irrelevant. Thus, the timing of the creation of the trust or
entity that is found to be an alter ego or nominee has no legal significance.
See G.M. Leasing Corp. v. United States, 429 U.S. at 350-51 (property of
taxpayer’s nominee or alter ego is subject to tax lien and levy); In re
Richards, 231 B.R. at 578-580; United States v. Landsberger, 1997 WL
792506 at * 5 (D. Ariz. 1997) (timing of creation of trust has “no import”
if it is being used to avoid creditors) (citing G.M. Leasing, supra; F.P.P.
Enters. v. United States, 830 F.2d at 118), aff’d, 172 F.3d 60 (9th Cir.
1999).
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I. Recovery of Fraudulent Transfers
1.

Federal Debt Collection Procedures Act, 28 U.S.C. §§ 3301 – 3308.

2.

Texas Uniform Fraudulent Transfer Act: V.T.C.A., Bus. & C. §§ 24.005
and 24.006;
a. Two theories, both of which require a transfer without adequate
consideration:
Transfers that were made while Debtor was insolvent or that
caused Debtor to become insolvent;
Transfers that were a willful attempt to avoid a creditor.
b. Remedies include:
Setting aside the fraudulent transfer and recovering the property; and
Obtaining a judgment of personal liability against the transferee for the
value of the property transferred. (may not apply in willful cases).
United States v. Evans, 513 F. Supp.2d 825 (W.D. Tex. 2007),
corrected, 2007 WL 4206205, aff’d in part, 340 F. App’x 990 (5th Cir.
2009).
c. For purposes of the insolvency test,
a. value of transferred assets is not included;
§ 24.003(d)
b. tax debt is not discounted if all events needed to
determine the amount of the liability occurred before
time of the transfer. Indiana Bell Tel. Co., Inc. v.
Lovelady, 2008 WL 11408781, at *4-5 (W.D. Tex.
March 5, 2008) (holding claims were not contingent
when all events giving rise to the liability had occurred
before the transfers); W.R. Grace & Co. v. Fresenius
Med. Care Holdings, Inc. (In re W.R. Grace & Co.),
281 B.R. 852, 859 (Bankr. D. Del. 2002) (same).
See also, Memorandum Opinion in Wrangler Trust v.
IRS, (In re Sam Wyly), Adv. Proc. No. 17-3013 (Bankr.
N.D. Texas, July 20, 2018) (attached).
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The following constitutes the ruling of the court and has the force and effect therein described.

______________________________
United States Bankruptcy Judge

Signed July 20, 2018

______________________________________________________________________
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
IN RE:
SAMUEL EVANS WYLY,
DEBTOR.
_________________________________
EVAN ACTION WYLY and LISA LYN
WYLY, IN THEIR CAPACITIES AS
CO-TRUSTEES OF THE WRANGLER
TRUST,
PLAINTIFFS,
v.
SAMUEL EVANS WYLY, Defendant,
and THE INTERNAL REVENUE
SERVICE, Defendant/Counter-Plaintiff,
v.
EVAN ACTION WYLY and LISA LYN
WYLY, IN THEIR CAPACITIES AS
CO-TRUSTEES OF THE WRANGLER
TRUST, Counter-Defendants, and
SAMUEL EVANS WYLY, CrossDefendant.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

BANKR. CASE NO. 14-35043-BJH
(CHAPTER 11)

ADV. PROC. NO. 17-3013
Related to ECF Nos. 55 & 73

MEMORANDUM OPINION
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Evan Action Wyly and Lisa Lyn Wyly as co-trustees of the Wrangler Trust (the
“Trustees”) and the United States of America on behalf of the Internal Revenue Service (the
“IRS”) both seek partial summary judgment on the IRS's claims. This opinion comprises the
reasons the IRS is entitled to summary judgment on its fraudulent transfer claim under Texas
Uniform Fraudulent Transfers Act (“TUFTA”) § 24.006(a) challenging the Debtor's transfer of a
9.1% partnership interest in Maverick Capital, Ltd. (“Maverick”) to the Wrangler Trust effective
as of June 30, 2000. All other requests for summary judgment are denied.
I.

FACTUAL AND PROCEDURAL HISTORY
Samuel Wyly (the “Debtor”) settled the Wrangler Trust effective June 30, 2000. Gov. Ex.

1 at APP 000174, 000195. The beneficiaries of the trust are the Debtor’s children and their
respective descendants, and his former wife, Rosemary Acton. Id. at APP 000182-183. The
Trustees are two of the Debtor’s adult children and the plaintiffs in this lawsuit. Id. at APP 000178.
At issue in this adversary proceeding is a collective 12.98% partnership interest in Maverick
transferred to the Wrangler Trust in 2000. The trust has received no contributions apart from the
combined 12.98% partnership interest and a nominal amount of money the Debtor transferred to
settle it. Gov. Ex. 101 at APP 001581-83; Gov. Ex. E at APP 000083 (lines 66:25-68:23).
The Debtor filed for chapter 11 relief on October 19, 2014. One of the Debtor’s goals in
filing for bankruptcy was to address his potential tax liability to the IRS, as reflected in the Motion
Pursuant to Bankruptcy Code § 505 to Determine Tax Liability, If Any [BC No. 4].1 After a
lengthy trial held in January 2016, the court entered its Memorandum Opinion [BC No. 1247] (the
“Tax Memorandum Opinion”) and Order Determining Tax Liabilities of Debtor Samuel Wyly

1

“BC No. __” refers to documents filed in the Debtor’s underlying bankruptcy case, while “AP No. __” refers to
documents filed in the adversary proceeding.
MEMORANDUM OPINION

2
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[BC No. 1356] (the “Tax Liability Order”), which allowed the IRS a $1,107,672,719 claim
against the Debtor’s bankruptcy estate. Tax Liability Order at 2.
The corpus of the Wrangler Trust has been a point of contention between the Trustees and
the IRS for some time because the IRS contends that the trust's assets are property of the Debtor’s
bankruptcy estate and available to satisfy his significant tax debt. To resolve the dispute, the
Trustees filed their Complaint [AP No. 1] for a declaratory judgment that the Wrangler Trust is
not the Debtor’s alter ego.2
The IRS's answer to the Trustees’ Complaint [AP No. 11] made assorted counterclaims
against the Wrangler Trust, which the court dismissed in part for reasons rendered orally on
October 12, 2017, while granting the IRS leave to amend.3 After being granted derivative standing
[AP No. 40], the IRS filed its Second Amended Counterclaim Against the Trustees and the Debtor
[AP No. 44] (the “Counterclaim”). The IRS's Counterclaim alleges that: (1) the Wrangler Trust
is the Debtor’s alter ego and/or nominee, (2) the transfer of the Maverick partnership interests to
the trust were fraudulent transfers under TUFTA §§ 24.005(a)(1), 24.005(a)(2), and/or 24.006(a),
(3) the court should impose a constructive trust on the Wrangler Trust’s assets, and (4)
alternatively, the Wrangler Trust is a self-settled trust. Both the Trustees and the Debtor filed
answers to the Counterclaim [AP Nos. 49 and 50, respectively].
The IRS filed its Motion for Summary Judgment [AP 55] on all of its counterclaims other
than constructive trust on January 5, 2018. The Debtor responded with a statement incorporating
his answer to the Complaint [AP No. 69], and the Trustees filed a response in opposition and

2

The Debtor's answer maintains that he is merely a nominal defendant and unnecessary in this lawsuit. Debtor’s
Answer to Complaint [AP No. 9] at 2. Thus, he has been passive in this adversary proceeding, leaving briefing and
oral argument to the Trustees and the IRS.
3
The transcript of the court’s oral ruling is at AP No. 48. The court ultimately denied the Trustees’ request to dismiss
the TUFTA-based claims on statute of repose grounds. Order Denying Plaintiffs’ Motion to Dismiss the IRS’s
TUFTA-Based Claims Due to the Statute of Repose [AP No. 52].
MEMORANDUM OPINION

3
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supporting brief [AP Nos. 72 and 73]. Although the Trustees do not formally move for summary
judgment by separate motion, their response brief requests summary judgment under Federal Rule
of Civil Procedure 56(f)(1) as to the IRS’s counterclaims for constructive fraudulent transfer and
self-settled trust. Brief in Support of Plaintiffs’ Response in Opposition to Defendant’s Motion
for Summary Judgment [AP No. 73] at 39, 42.
The court held a hearing on April 26, 2018 to address the Trustees’ request to seal a portion
of their appendix and the parties’ respective objections to the proposed record on summary
judgment;4 and on May 17, 2018 heard argument on the parties' requests for summary judgment.5
This matter is now ripe for ruling.
II.

JURISDICTION AND VENUE
The District Court for the Northern District of Texas has subject matter jurisdiction over

the Debtor’s bankruptcy case and this adversary proceeding under 28 U.S.C. § 1334. Venue is
proper in this district under 28 U.S.C. § 1409. The claims among the parties are core proceedings
under 28 U.S.C. § 157(b)(2)(C), (H) and (O). The District Court has referred the Debtor’s
bankruptcy case and all core and non-core proceedings in the bankruptcy case to this court under
the August 3, 1984 Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc.
III.

SUMMARY JUDGMENT STANDARD
In deciding a motion for summary judgment, a court must determine whether the pleadings,

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. FED. R. CIV. P. 56, as made applicable by FED. R. BANKR. P. 7056.
In deciding whether a fact issue has been raised, the facts and inferences drawn from the evidence

4
5

A transcript of the court’s oral ruling is at AP No. 137.
A transcript of the summary judgment hearing is at AP No. 141.
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must be viewed in the light most favorable to the non-moving party. Berquist v. Washington Mut.
Bank, 500 F.3d 344, 349 (5th Cir. 2007). A court's role at the summary judgment stage is not to
weigh the evidence or determine the truth of the matter, but rather to determine only whether a
genuine issue of material fact exists for trial. Peel & Co., Inc. v. The Rug Market, 238 F.3d 391,
394 (5th Cir. 2001) (“the court must review all of the evidence in the record, but make no
credibility determinations or weigh any evidence”) (citing Reeves v. Sanderson Plumbing Prods,
Inc., 530 U.S. 133, 135 (2000)). A genuine issue of material fact exists “if the evidence is such
that a reasonable jury could return a verdict for the nonmoving party.” Pylant v. Hartford Life and
Acc. Ins. Co., 497 F.3d 536, 538 (5th Cir. 2007) (quoting Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986)).
“After the movant has presented a properly supported motion for summary judgment, the
burden then shifts to the nonmoving party to show with ‘significant probative evidence’ that there
exists a genuine issue of material fact.” Hamilton v. Segue Software Inc., 232 F.3d 473, 477 (5th
Cir. 2000) (internal citation omitted). When parties file cross-motions for summary judgment, the
court must review each party's motion independently, viewing the evidence and inferences in the
light most favorable to the nonmoving party. Green v. Life Ins. Co. of N. Am., 754 F.3d 324, 329
(5th Cir. 2014).
IV.

LEGAL ANALYSIS
A.

Alter Ego

Under Texas law, alter ego applies when there is such unity between a corporation and an
individual that the separateness of the corporation has ceased and holding only the corporation
liable would result in injustice. Seidel v. Warner (In re Atlas Fin. Mortg., Inc.), 2014 WL 172283,
at *4 (Bankr. N.D. Tex. Jan 14, 2014). This standard applies equally to reverse-piercing cases
such as this dispute, where it is alleged that holding only the individual liable would result in
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injustice. See Zahra Spiritual Trust v. U.S., 910 F.2d 240, 244 (5th Cir. 1990). A court must
consider the totality of the circumstances to determine whether the alter ego doctrine applies. Id.
at 245.
In support of its alter ago allegations, the IRS cites U.S. v. Washington, 2011 WL 3902737,
at *18 (S.D. Tex. Sept. 6, 2011), where the court listed 15 factors to be considered when
determining whether, under the totality of the circumstances, an alter ego relationship exists.
Those factors include:
(1) Whether the debtor expended personal funds for the property;
(2) Whether the debtor enjoyed the benefits of the disputed property;
(3) Whether a close family relationship existed between the debtor and the trust;
(4) Whether the debtor exercised dominion and control over the disputed property;
(5) Whether the trust interfered with the debtor’s use of the property;
(6) Whether the debtor owned the trust;
(7) Whether the trust observes corporate (or trust) formalities;
(8) Whether the trust maintains bank accounts, books, and records;
(9) Whether the trust and the debtor commingled funds;
(10) The trust's capitalization;
(11) Whether the debtor transferred assets, property, or funds to the trust or vice versa;
(12) Whether the trust was organized by the debtor;
(13) Whether the trust operated as a traditional trust;
(14) Whether the trust transacted the debtor’s business; and
(15) Whether the trust paid the debtor’s personal obligations.
Id. at *18 (citing Century Hotels v. U.S., 952 F.2d 107, 110 & n.5 (5th Cir.1992)).
Although the IRS argues that the undisputed facts support a finding that each factor is met
here, many of the factors are not particularly informative considering the facts of this case. The
IRS has not established the existence of others based on the summary judgment record. For
example, it is undisputed that the Debtor transferred a 9.1% partnership interest in Maverick to the
Wrangler Trust, which he claims to have established for the benefit of his family and over which
MEMORANDUM OPINION
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two of his adult children serve as trustees. This single fact satisfies factor 1, that the Debtor
expended personal funds; factor 3, that a close family relationship existed between the Debtor and
the Wrangler Trust; factor 11, that the Debtor transferred assets to the trust; and factor 12, that the
Debtor organized the trust. These are informative but are not alone determinative because they
are found whenever a settlor uses personal assets to establish a trust for his family.
Nor has the IRS established the existence of factors 7, 8 and 13. The Wrangler Trust
appears to have operated as a traditional trust, observed trust formalities and maintained separate
bank accounts, books, and records. Moreover, the summary judgment record does not support a
conclusion that the IRS has established factors 6, 9, 10, 14 or 15.
The remaining three of the 15 factors from U.S. v. Washington on which the IRS premises
its motion are the most relevant to the analysis:


whether the Debtor enjoyed the benefits of the trust (factor 2);



whether he exercised dominion and control over the trust (factor 4); and



whether the trust interfered with the Debtor’s use of the trust’s property (factor 6).

Some evidence in the record could lead to a finding in the IRS’s favor on these points. For
example, the record indicates that the Debtor unilaterally directed the Wrangler Trust to purchase
the Norman Rockwell painting “Rosie the Riveter” for nearly $5 million and the Trustees did not
become aware of the purchase until after-the-fact. Hr’g Tr. 1/20/16 [BC No. 1438]6 at 29:23-24
(Q: “Did you [the Debtor] purchase Rosie the Riveter?” A: “Yes”); Gov. Ex. 134 at APP 00211617 (“we will need to let Lisa [Wyly, Trustee] know about Wrangler Trust’s new purchase.”); Gov.
Ex. 135 at App.002118 (“He [Evan Wyly, Trustee] had no idea that Wrangler had purchased the
painting and that we were doing the loan.”).

6

Transcript from the 505 tax proceeding.
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The record also indicates, however, that the Wrangler Trust treated the painting as its asset
and when it sold for $12.5 million, the proceeds were deposited into the Wrangler Trust’s bank
account and recorded in its books and records. Trustees’ Ex. 9 at APP 002073, 2067, 2069, 2073,
2074. The record contains similarly conflicting evidence regarding whether the substantial transfer
of funds from the Wrangler Trust to the Debtor were distributions or loans that were to be repaid.
On this record, it is not possible to conclude that no disputed issue of material fact exists.
In summary, construing the inferences drawn from this evidence in the light most favorable
to the Trustees, issues of material fact preclude summary judgment on the IRS's alter ego claim.
Accordingly, the court denies the IRS’s request for summary judgment for that relief.
B.

Nominee

The nominee theory is a basis for attaching the property of a third party to satisfy a
delinquent taxpayer's liability that is similar to but distinct from the alter ego theory. Oxford
Capital Corp. v. U.S., 211 F.3d 280, 284 (5th Cir. 2000). The nominee theory requires determining
the true beneficial or equitable ownership of property in possession of a person other than the
taxpayer. Id. The critical determination in deciding whether to apply the nominee theory is
whether the Debtor exercised active and substantial control over the property, measured by the six
factors listed in Oxford Capital Corp.: (1) lack of or inadequate consideration paid by the nominee;
(2) whether the property was placed in the nominee's name in anticipation of a lawsuit or of
incurring liabilities while the transferor continued to exercise control over the property; (3)
whether a close relationship existed between the transferor and nominee; (4) failure to record the
conveyance; (5) whether the transferor retained possession of the property; and (6) whether the
transferor continued to enjoy the benefits of the transferred property. Id. at 284 n.1 (quoting Towe
Antique Ford Found. v. I.R.S., 791 F.Supp. 1450, 1454 (D. Mont. 1992) (citing U.S. v. Miller Bros.
Constr. Co., 505 F.2d 1031 (10th Cir.1974)).
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The IRS has established the first factor, inadequate consideration, as the analysis of the
reasonably equivalent value prong of the IRS’s claim under TUFTA § 24.006(a) explains below.
See § IV.C.1.b). No dispute of material facts exists as to factor 3, a close relationship between
transferor and nominee, because the Debtor settled the trust for the benefit of his family and two
of his adult children serve as trustees. However, for the reasons explained above with respect to
alter ego, material fact issues remain regarding the Debtor’s retention of control over the
transferred property, or continued receipt of benefits from it. These include evidence showing that
the Wrangler Trust documented and treated its disbursements to the Debtor as loans, and that the
Debtor, or individuals acting on his behalf, would seek the Trustees’ approval when making a
request of the Wrangler Trust. Thus, based upon the record before it the court is unable to find
that the IRS proved factors 2, 5 and 6. Finally, factor 4 is not met, as the record reflects that the
Debtor and the Wrangler Trust fully documented the transfer of the 9.1% interest in Maverick.
This same analysis applies to the 3.88% interest in Maverick transferred to the Wrangler
Trust, regardless of whether the interests were transferred from the Debtor or an entity controlled
by the Debtor, as discussed further below. Accordingly, material fact issues preclude summary
judgment on the IRS’s nominee claim.
C.

TUFTA §§ 24.006(a), 24.005(a)(2), and 24.005(a)(1)

The Wrangler Trust received its 12.98% interest in Maverick from two sources: (1) a 9.1%
interest the Debtor transferred directly, and (2) a 3.88% interest transferred from Tallulah, Ltd.
(“Tallulah”), an entity the Debtor controlled. Gov. Ex. 101 at APP 001581-83; Gov. Ex. 103 at
APP 001613-14. The IRS contends that the Debtor’s control over Tallulah proves that he was the
true owner of the 3.88% interest, despite the IRS’s failure to put into the record any evidence of
his control. The Trustees, on the other hand, argue that they are entitled to summary judgment.
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They argue that Tallulah is a separate legal entity and that the IRS has not sought to pierce the
corporate veil or otherwise hold it liable for the Debtor’s debts.
These arguments need not be addressed because the summary judgment record contains
conflicting evidence regarding ownership of the 3.88% interest in Maverick immediately before
Tallulah transferred it. Without this fundamental evidence, summary judgment is inappropriate
on the TUFTA-based claims involving the 3.88% interest. Additional background is necessary to
place this ruling into context.
Effective June 30, 2000, the Debtor, as general partner of Tallulah, caused Tallulah to
assign all of its interest in Maverick to him. Gov. Ex. A at APP 000241-242 (“Assignor [Tallulah]
...does hereby irrevocably assign, transfer, and convey, to Assignee [the Debtor] all of Assignor’s
right, title and interest as a partner in the Partnership [Maverick]….”). Effective the same day, the
Debtor settled the Wrangler Trust, selling a 9.1%7 partnership interest in Maverick to the Wrangler
Trust through a Memorandum of Sale and Assignment of Partnership Interests (the
“Memorandum of Sale”). Gov. Ex. 1 at APP 000237-239.
However, Tallulah owned more than a 9.1% interest in Maverick on that date. Effective
January 1, 2000, Tallulah bought an additional 3.88% interest in Maverick from Cohasset, Ltd.
Gov. Ex. 103 at APP 001613; Gov. Ex. 101 at APP 001582 n.4. Although it is undisputed that the
Wrangler Trust ultimately acquired this 3.88% interest in Maverick, the court cannot determine
whether Tallulah sold the interest to the Debtor before or after Tallulah's alleged transfer of those
same interests to the Wrangler Trust. Evidence in the record supports both scenarios.

7

Although the transaction documents reference a 9.125% interest, the parties appear to agree that the Debtor only
owned and transferred a 9.1% interest. Gov. Ex. 101 at APP 001582 n.3. This opinion discusses why the record does
not seem to warrant their agreement on this point. Regardless, the potential .025% discrepancy is not material to the
court’s analysis.
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For example, in their Responses to the United States First Set of Interrogatories (the
“Interrogatory Response”), the Trustees list the following transfers from the Debtor to the
Wrangler Trust:
(i) A nominal amount of money gratuitously transferred by the Debtor to the
Trustees of Wrangler Trust in order to create the Wrangler Trust;
(ii) Effective June 30, 2000, 9.1[]% of the Debtor’s partnership interest in Maverick
Capital, Ltd.;
(iii) Effective January 1, 2000, 3.88% of the Debtor’s partnership interest in
Maverick Capital, Ltd.
Gov. Ex. 101 at APP 001582.
Two things about the Trustees’ response in (iii) are striking. First, the Trustees state that
the Debtor, not Tallulah, owned and then transferred the 3.88% interest in Maverick to the
Wrangler Trust. Second, the Trustees state that the transfer occurred January 1, 2000, the very
same day that Tallulah acquired the 3.88% interest from Cohasset, Ltd. and six months before the
Debtor settled the Wrangler Trust.8
The explanatory footnote to the Interrogatory Response fails to shed light on the issue, and
instead contradicts the January 1, 2000 date – “Maverick Capital changed ownership on or around
January 1, 2000. At that time, Maverick Capital determined that Tallulah, Ltd. owned an additional
3.88% partnership interest. … The 3.88% retained by Tallulah was eventually transferred [to]
Wrangler Trust.” Gov. Ex. 101 at APP 001582 n.4. A June 11, 2001 e-mail from Maverick’s tax
manager further belies the January 1, 2000 transfer date—

8
Notably, the Interrogatory Response initially stated that the transfer in (iii) occurred on January 1, 2001; but Keeley
Hennington, the Wyly family office's chief financial officer, corrected the date at her December 21, 2017 deposition.
Gov. Ex. E at APP 000087 (lines 81:15-82:4). Presumably, this is why a “0” is handwritten over the “1” in the
Interrogatory Response, changing the transfer date of the 3.88% interest from January 1, 2001 to January 1, 2000.
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Per our information, Tallulah purchased a 3.88% interest in Maverick Capital from
Cohasset, Ltd. effective 1/1/00 and then transferred the 3.88% interest to Wrangler
on 7/1/00. The 3.88% interest coupled with the 9.1% interest equals 12.98%.
Gov. Ex. 103 at APP 001613. Thus, this evidence suggests that the January 1, 2000 date is
incorrect and the transfer from Tallulah to the Wrangler Trust actually took place July 1, 2000 (or
possibly January 1, 2001), after Tallulah sold all of its interests in Maverick to the Debtor.
Weighing of the conflicting evidence relating to the date of the transfer of the 3.88% to the
Wrangler Trust as well as the ownership of that interest at relevant dates is inappropriate on a
motion for summary judgment. Accordingly, neither party is entitled to summary judgment on the
TUFTA-based claims with respect to the 3.88% interest in Maverick transferred to the Wrangler
Trust. Thus, the following analysis of the TUFTA-based claims addresses the remaining 9.1%
interest Maverick Capital, Ltd.
1.

TUFTA § 24.006(a)

TUFTA § 24.006(a) provides in relevant part:
[a] transfer made or obligation incurred by a debtor is fraudulent to a creditor whose
claim arose before the transfer was made or the obligation was incurred if the debtor
made the transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the transfer or obligation and the debtor was
insolvent at that time or the debtor became insolvent as a result of the transfer or
obligation.
TEX. BUS. COMM. CODE § 24.006(a).
To prove that the Debtor’s transfer of the 9.1% interest in Maverick to the Wrangler Trust
was fraudulent under § 24.006(a), the IRS must show that (1) a portion of its claim arose before
the transfer, (2) the Wrangler Trust did not pay reasonably equivalent value for the interests, and
(3) the Debtor was insolvent at the time of the transfer or became insolvent as a result of the
transfer. Id.
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The Date the Tax Claim Arose

Neither party disputes that part of the IRS’s tax claim against the Debtor arose before June
30, 2000. As reflected in the Tax Liability Order, the Debtor’s unpaid tax liabilities date back to
1992. Tax Liability Order at 1-2. The fact that the IRS did not assess these taxes until a later date
is immaterial because the IRS becomes a creditor of a taxpayer on the date the obligation to pay
income taxes accrues and not when the tax assessed. U.S. v. Evans, 513 F.Supp.2d 825, 834 (W.D.
Tex. 2007) (citing cases). Thus, the IRS has proven the first factor of TUFTA § 24.006(a).
b)

Reasonably Equivalent Value

TUFTA defines reasonably equivalent value to include, without limitation, “a transfer or
obligation that is within the range of values for which the transferor would have sold the assets in
an arm's length transaction.” TEX. BUS. COMM. CODE § 24.004(d). Value in an allegedly
fraudulent transfer is determined from the creditors’ standpoint, where “‘[t]he proper focus is on
the net effect of the transfers on the debtor's estate, the funds available to the unsecured creditors.’”
Hinsley v. Boudloche (In re Hinsley), 201 F.3d 638, 644 (5th Cir. 2000) (quoting Viscount Air
Serv., Inc. v. Cole (In re Viscount Air Serv., Inc.), 232 B.R. 416, 435 (Bankr. D. Az. 1998)). A
debtor need not collect a dollar-for-dollar equivalent to receive reasonably equivalent value.
Hoffman v. AmericaHomeKey, Inc., 2014 WL 7272596, at *12 (N.D. Tex. Dec. 22, 2014) (citing
cases).
The Trustees argue that the IRS has not carried its burden of proof because it failed to
obtain an appraisal or provide other direct evidence of the value of the 9.1% interest in Maverick
as of June 30, 2000. Their argument is unpersuasive.
In 1993, the Debtor and his eldest son, Evan Wyly, established and initially ran Maverick,
an investment management company.

Tax Memorandum Opinion § III at 19.

As this

memorandum previously explained, the Debtor, as Tallulah's general partner, caused the
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partnership to assign all its interest in Maverick to him effective June 30, 2000. Gov. Ex. A at
APP 000241-242. Effective the same day, the Debtor sold a 9.1% interest in Maverick to the
Wrangler Trust via the Memorandum of Sale. Gov. Ex. 1 at APP 000237-239. The Trustees then
executed a Secured and Partially Guaranteed Promissory Note (the “Note”), in which the Wrangler
Trust promised to pay the Debtor the “appraised fair market value” of a 9.1[]% interest in Maverick
Capital pursuant to an appraisal that the Memorandum of Sale required. Gov. Ex. A at App.
000244-246.
No appraisal as of June 30, 2000 ever took place. Gov. Ex. 102 at APP 001611; Gov. Ex.
E at APP 000085 (lines 73:17-74:25). Instead, about one year later, in June 2001, the Wyly family
office relied on appraisals as of December 31, 1999 and December 31, 2000 to assign a $2,103,313
value to the 9.1% interest. Gov. Ex. 50 at APP 001153; Gov. Ex. 102 at APP 001611-12; Gov.
Ex. E at APP 000085-86 (lines 76:4-78:7). Then, on June 30, 2002, the Debtor received
$2,103,313, plus interest of $283,948.00, in the form of an offset against his unpaid loans from the
Wrangler Trust. Gov. Ex. 50 at APP 001153.
However, the Debtor had received substantially more than $2.4 million from Maverick
before transferring his 9.1% interest to the trust. For example, from 1993 to 1996, the Debtor
deferred $4,183,6859 of income due from Maverick, ultimately receiving $18,243,523 million10
from Maverick on account of those deferrals. Gov. Ex. 139 [AP No. 121-2] at 1 of 4. In 1997,
the Debtor transferred his interests in Maverick to Highland Fund, of which he owned 40%. Gov.
Ex. 157 at APP 002247. Highland Fund then deferred $34,581,18911 in income from 1997 to 1999,

9

$646,126 + $600,000 + $2,937,559 = $4,183,685.
$3,702,612 + $2,662,100 + $11,878,811 = $18,243,523.
11
$6,383,020 + $9,107,483 + $19,090,686 = $34,581,189.
10
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ultimately receiving $196,665,72612 from Maverick on account of those deferrals. Gov. Ex. 139
[AP No. 121-2] at 1 of 4. The Debtor’s 40% ownership in Highland Fund meant that his share of
the deferred income was $13,832,475,13 resulting in $78,666,29814 in distributions to him on
account of the deferred income.
After the interests in Maverick were transferred to the Wrangler Trust, the trust deferred
$18,550,066 of income in 2000 and $1,542,186 of income in 2001, ultimately receiving
$53,887,763 and $4,260,564, respectively, on account of those deferrals. Id. at 3 of 4. In fact, the
very year the Debtor transferred his 9.1% interest in Maverick to the Wrangler Trust, the trust
received $10,620,041 in partnership distributions from Maverick. Gov. Ex. 141 [AP No. 121-3]
at 1 of 2.
Additionally, an internal working trial balance sheet valued the Wrangler Trust’s assets as
of December 31, 2000 at $23,654,324.29. Gov. Ex. 52 at APP 001169; Gov. Ex. E at App. 000100
(135:5-19).

Considering that the Maverick partnership interests were the only material

contributions to the Wrangler Trust and the trust paid $2,387,261 for those interests, that is a
$21,267,063.29 increase in value over six months. Gov. Ex. 101 at APP 001582; Gov. Ex. 50 at
APP 001153. Nothing in the record accounts for this enormous increase in value, suggesting that
the Debtor did not receive reasonably equivalent value for the Maverick partnership interests.
In response, the Trustees point to provisions in the Third Amended and Restated Limited
Partnership Agreement of Maverick Capital, Ltd. (the “Maverick Partnership Agreement”) that
require the general partner’s consent to transfer interests, as well as provisions permitting the
general partner, at its option, to purchase interests from other partners at book value. Trustees Ex.

12

$50,065,184 + $57,643,207 + $88,957,335 = $196,665,726.
$34,581,189 x .40 = $13,832,475.60.
14
$196,665,726 x .40 = $78,666,290.40.
13
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287 at APP 006865-889 (§§ 2.01(b), 5.01, 5.05, 6.01, 6.02, and 6.06). According to the Trustees,
these provisions add substantial risk to any transfer or ownership of Maverick interests and warrant
a significantly lower purchase price that must be based on contributions made to Maverick instead
of income the Debtor received from Maverick.
The Trustees’ argument is unpersuasive. The obvious solution to this problem is to request
preapproval of the transfer of Maverick interests from its general partner, as contemplated by
§ 5.01(a) of the Maverick Partnership Agreement. Trustees Ex. 287 at APP 006885. Nothing in
the record indicates that this took place. Moreover, the parties to the transfer were the Debtor and
a trust he ostensibly created for the benefit of his family and over which Evan Wyly, who with the
Debtor co-founded Maverick, served as Trustee. Thus, it is unlikely that Maverick’s general
partner would force the sale of the transferred interests at book value to the detriment of the Debtor
or his family; and nothing in the record indicates that the general partner threatened to do so.
The record supports the conclusion, as a matter of law, that the Debtor’s receipt of
$2,387,261 on the Note issued by the Wrangler Trust over a year after the transfer and without the
required appraisal was not reasonably equivalent value for his 9.1% interest in Maverick,
especially considering the substantial distributions those interests produced.15 Thus, the IRS has
proven the second factor of TUFTA § 24.006(a).
c)

Insolvency

Insolvency, the third TUFTA § 24.006(a) factor, can be proven by showing that (1) at the
time of the transfer, the sum of the debtor’s debts was greater than all of his assets at a fair
valuation, or (2) the debtor was generally not paying his debts as they became due. TEX. BUS.

15

This analysis applies regardless of whether the Debtor's distributions from Maverick were on account of a 9.1%
ownership interest or a 12.98% ownership interest.

MEMORANDUM OPINION

16

Case 17-03013-bjh Doc 142 Filed 07/20/18

Entered 07/20/18 11:44:21

Page 17 of 26

COMM. CODE § 24.003(a). Insolvency, like reasonably equivalent value, is determined from the
creditor's perspective. U.S. v. Washington, 2011 WL 3902737, at *16.
The challenged transfer was effective as of June 30, 2000, but the record does not contain
the Debtor’s financial information as of that date. Instead, the IRS relies on the Debtor’s financial
statements as of March 31, 2000 and September 30, 2000, showing that his assets were valued at
$280,222,265 and $269,425,941, respectively. Relying on those values and the Debtor’s alleged
$318,030,144 tax liability as of June 30, 2000, the IRS argues that Wyly was insolvent when he
caused the transfer of the Maverick partnership interests to the Wrangler Trust. See Gov. Ex. 150
at APP 002234; Gov. Ex. 151 at APP 002235; Gov. Ex. I [AP No. 83-1] at APP 0001-0004 and
related documents [AP No. 63-1] at APP 000018-00002;16 Gov. Ex. A at APP 00001-02.
The Trustees respond that the IRS’s calculation fails to take into account that the Debtor’s
tax liability was contingent as of June 30, 2018. They contend the IRS’s tax claim should be
reduced to 85% of its face value to account for the contingency. But nothing in the record supports
the application of a 15% discount. At the hearing, the Trustees pivoted, arguing instead that the
penalty portion of the tax claim should be set as $0 for purposes of the calculation because the
imposition of penalties is discretionary, leaving them contingent until the court entered its Tax
Liability Order over a decade later. Finally, the Trustees maintain that in any case the solvency
calculation must exclude all income taxes attributable to tax year 2000 because the transfer
occurred mid-year and tax year 2000 taxes were not due until 2001.
To address the parties’ respective arguments, it is helpful to consider the taxes in their
component parts of: (1) Form 1040 taxes and interest, (2) civil fraud penalties and interest, and

16

The IRS amended Government Ex. C, the Jynes declaration, several times. The final declaration is filed at AP No.
121-1 and is Government Ex. I. The documents authenticated by Government Ex. I are not attached to that declaration
but are instead filed at AP No. 63. Both Government Exhibit I and the authenticated documents at AP No. 63 were
admitted into the record.
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(3) Form 3520-A and 5471 penalties. See Tax Liability Order at 1-2 (breaking the $1.1 billion tax
claim into its component parts). This analysis also must include whether it is appropriate to
discount the face value of the IRS’s allegedly contingent tax claim.
Most courts apply the probability-discount approach the Trustees propose when
considering the complexities of valuing contingent debt. That approach requires a court to
discount the face value of the contingent liability by the probability that it will become real,
resulting in a face value of less than 100%. See, e.g., WRT Creditors Liq. Trust v. WRT Bankr. Lit.
Master File Defendants (In re WRT Energy Corp.), 282 B.R. 343, 399 (Bankr. W.D. La. 2001)
(citing cases). The probability-discount approach, however, only applies to claims that are
contingent on a future event that gives rise to the liability (for example, a borrower’s default
triggering a third party guarantee). The discount only applies to contingent liabilities, not debts
that are merely unliquidated. Indiana Bell Tel. Co., Inc. v. Lovelady, 2008 WL 11408781, at *4-5
(W.D. Tex. March 5, 2008) (holding claims were not contingent when all events giving rise to the
liability had occurred before the transfers); W.R. Grace & Co. v. Fresenius Med. Care Holdings,
Inc. (In re W.R. Grace & Co.), 281 B.R. 852, 859 (Bankr. D. Del. 2002) (same).
(1)

Form 1040 Taxes and Interest

It cannot be disputed that all amounts the Debtor owed for tax years 1999 and prior were
not contingent liabilities as of the date of the transfer. All events necessary to give rise to this
liability had already taken place before June 30, 2000, and no extrinsic event occurring after the
transfer was necessary to trigger the Debtor’s Form 1040 tax liability. U.S. v. Evans, 513
F.Supp.2d at 834 (IRS becomes a creditor of a taxpayer on the date the obligation to pay income
taxes accrues, not when assessed). That the IRS had not yet discovered the Debtor’s tax fraud or
obtained a judgment as of June 30, 2000 does not change this analysis. See, e.g., Indiana Bell Tel.
Co., Inc., 2008 WL 11408781, at *4-5 (claims not contingent when all events giving rise to liability
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occurred prior to the transfers, regardless of whether plaintiff had filed suit or obtained judgment);
In re W.R. Grace & Co., 281 B.R. at 863 (“To say that the act of making the claim was the extrinsic
event stretches the meaning of that phrase too far; the formal claim is not extrinsic to the underlying
liability, nor is it an event creating liability where none existed before.”).
Further, even if the Form 1040 tax liabilities were contingent, it is appropriate to look to
the 2016 Tax Liability Order to determine the value of those claims as of June 30, 2000,
particularly considering the Debtor’s fraudulent concealment of assets detailed in the Tax
Memorandum Opinion. See, e.g., SEC v. Antar, 120 F.Supp.2d 431, 443 (D. N.J. 2000) (holding
that 1998 judgment against debtor for securities law violations should be counted as liability of
debtor at time of 1991 and 1997 transfers); Canney v. Fisher & Strattner, LLC (In re Turner &
Cook, Inc.), 507 B.R. 101, 109 (Bankr. D. Vt. 2014) (“When a liability was contingent at the time
of the challenged transfers but is reduced to judgment before the court's insolvency determination,
however, a court may permissibly use the judgment amount in valuing the contingent liability at
the time of the transfers.”).
The Debtor’s Form 1040 taxes and interest from 1992 through 1999 total $102,955,580
and $26,806,203, respectively, for an aggregate of $129,761,783. Gov. Ex. I [AP No. 121-1] at
APP 002-004 and related documents [AP No. 63-1] at APP000018-00002.
(2)

Civil Fraud Penalties and Interest

The IRS was required to prove its entitlement to civil fraud, penalties and interest at the
505 tax proceeding by clear and convincing evidence. 26 U.S.C. § 6663; Tax Memorandum
Opinion § IV.B at 52. Fraud in this context is defined as intentional wrongdoing, with the specific
purpose of avoiding a tax known or believed to be owed. Id. This court found that the IRS met
this substantial burden of proving the Debtor's civil fraud for each tax year in question by proving,
among other things, that the Debtor had intentionally perpetrated one of the largest and most
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complex individual tax frauds in U.S. history, spanning over 20 years and culminating in the
Debtor owing over $1 billion in taxes, penalties and interest. Considering this, and for the reasons
discussed immediately above with respect to the Form 1040 liabilities, the Trustees cannot now
essentially revisit the IRS’s claims for fraud penalties and interest as of June 30, 2000 by a
conjectural probability that the Debtor’s tax fraud would remain undiscovered. Though tax
penalties are discretionary, the Tax Memorandum Opinion leaves no room for indecision that the
IRS would seek, and the court would impose, civil tax fraud penalties in a case involving tax fraud
of a nature and magnitude of the Debtor’s.
The § 6663 penalties and interest on penalties the Debtor owed at the time of the transfer,
at full face value, total $97,321,338, which comprises $77,216,685 in fraud penalties and
$20,104,653 in related interest. Gov. Ex. I [AP No. 121-1] at APP 002-003 and related documents
[AP No. 63-1] at APP000018-00002.

They will not be discounted for the purpose of TUFTA

§ 24.006(a) analysis.
(3)

Form 3520-A and 5471 Penalties

The foregoing analysis regarding Form 1040 liability and fraud penalties applies equally
to the penalties arising from the Debtor’s failure to file Forms 3520-A and 5471, which total
$70,288,214 and $1,740,000, for an aggregate of $72,028,214. Gov. Ex. I [AP No. 121-1] at APP
002-003 and related documents [AP No. 63-1] at APP000018-00002.
(4)

2000 Mid-Year Taxes

The Debtor's liability for year 2000 taxes cannot be included in the insolvency calculation.
The IRS is considered a creditor from the date when the obligation to pay income taxes accrues:
essentially April 15 of the year following the tax year at issue. U.S. v. Green, 201 F.3d 251, 257
(3d Cir. 2000); see also U.S. v. Ripley (In re Ripley), 926 F.2d 440, 445-46 (5th Cir. 1991); U.S.
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v. Evans, 513 F.Supp.2d at 834. Because the transfer at issue occurred June 30, 2000, year 2000
taxes were not yet due and owing.
(5)

Summary

In summary, as of June 30, 2000, the Debtor’s assets were valued between $280,000,265
and $269,425,941. His tax liabilities totaled $299,111,335, with additional liabilities on his
financial statements totaling between $41,917,107 and $33,089,321. See Gov. Ex. 150 at APP
00234; Gov. Ex. 151 at APP 002235; Gov. Ex. I [AP No. 121-1] at APP 002-003 and related
documents [AP No. 63-1] at APP000018-00002. Accordingly, the Debtor was insolvent as of June
30, 2000 when he transferred his 9.1% interest in Maverick to the Wrangler Trust.
Thus, the court concludes as a matter of law that (1) a portion of the IRS’s tax claim arose
before June 30, 2000, (2) the Wrangler Trust did not pay reasonably equivalent value for the
Debtor’s 9.1% partnership interest in Maverick, and (3) the Debtor was insolvent when the transfer
occurred. The IRS is entitled to summary judgment on its claim under TUFTA § 24.006(a) as to
the 9.1% interest in Maverick. The Trustees’ motion for summary judgment on this claim is denied
for the same reasons.
2.

TUFTA § 24.005(a)(2)

TUFTA § 24.005(a)(2) addresses constructively fraudulent transfers. The statute requires
proof that the debtor made the transfer without receiving reasonably equivalent value and the
debtor either (1) was engaged or was about to engage in a business or a transaction for which his
remaining assets were unreasonably small in relation to the business or transaction, or (2) intended
to incur, or believed or reasonably should have believed that he would incur, debts beyond his
ability to pay as they became due. TEX. BUS. COMM. CODE § 24.005(a)(2).
For the reasons previously explained in its analysis of the reasonably equivalent value
prong of TUFTA § 24.006(a), the Debtor did not receive reasonably equivalent value in exchange
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for the transfer of his 9.1% interest in Maverick to the Wrangler Trust. See § IV.C.1.b). However,
the record lacks direct evidence of either of the two remaining factors, the parties instead
impermissibly asking the court to draw inferences. Accordingly, both parties' request for summary
judgment on this claim are denied.
3.

TUFTA § 24.005(a)(1)

To prevail under TUFTA § 24.005(a)(1), the IRS must prove that the Debtor transferred
his interests in Maverick to the Wrangler Trust with “actual intent to hinder, delay or defraud any
creditor of the debtor.” TEX. BUS. COMM. CODE § 24.005(a)(1). Direct evidence of fraudulent
intent is rarely available; hence the intent to hinder, delay or defraud may be established by
circumstantial evidence. In re The Heritage Org., LLC, 413 B.R. 438, 463-64 (Bankr. N.D. Tex.
2009) (citing cases). Circumstantial evidence of actual fraudulent intent under TUFTA, commonly
known as “badges of fraud,” are codified in the non-exclusive list of factors found in TUFTA
§ 24.005(b). These factors include whether:
(1) the transfer or obligation was to an insider;
(2) the debtor retained possession or control of the property transferred after the
transfer;
(3) the transfer or obligation was concealed;
(4) before the transfer was made or obligation was incurred, the debtor had been
sued or threatened with suit;
(5) the transfer was of substantially all the debtor's assets;
(6) the debtor absconded;
(7) the debtor removed or concealed assets;
(8) the value of the consideration received by the debtor was reasonably equivalent
to the value of the asset transferred or the amount of the obligation incurred;
(9) the debtor was insolvent or became insolvent shortly after the transfer was made
or the obligation was incurred;
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(10) the transfer occurred shortly before or shortly after a substantial debt was
incurred; and
(11) the debtor transferred the essential assets of the business to a lienor who
transferred the assets to an insider of the debtor.
TEX. BUS. COMM. CODE § 24.005(b).
A finding of actual fraud does not require proof of all, or even a majority, of the badges.
Rather, proof even of several factors can be a proper basis for an inference of fraud. Soza v. Hill
(In re Soza), 542 F.3d 1060, 1067 (5th Cir. 2008) (citing Roland v. U.S., 838 F.2d 1400, 1403 (5th
Cir. 1988)). Although this is a fact-specific inquiry, a court may find actual intent to defraud given
evidence of numerous badges of fraud where the only evidence supporting the opposing party’s
theory is a series of “conclusional, self-serving statements.” In re Phillips & Hornsby Litig., 204
Fed. Appx. 398, 401 (5th Cir.2006) (quoting BMG Music v. Martinez, 74 F.3d 87, 90–91 (5th
Cir.1996)).
Of the 11 badges of fraud, the IRS claims to have proof of badges 1, 2, 8, 9 and 10. See
Counterclaim [AP No. 44] at ¶ 46. The Trustees do not dispute that the first badge of fraud is met
because the Debtor settled Wrangler Trust for the benefit of his family and two of the Debtor’s
adult children serve as its Trustees; but they dispute the existence of all other badges.
The IRS has proven the eighth (receipt of reasonably equivalent value) and ninth badges
(insolvency at the time of transfer), as this opinion previously addressed. See §§ IV.A, IV.C.1.b)
and IV.C.1.c). But the IRS failed on its burden of proof regarding the second badge (possession
or control of transferred property). See § IV.A.
Turning to badge 10, that the transfer occurred shortly before or shortly after substantial
debt was incurred, the IRS alleges that, as of June 30, 2000, the Debtor already had incurred
substantial tax debt to the IRS, including the liability resulting from his use of various foreign
trusts and corporations to commit the tax fraud detailed in the Tax Memorandum Opinion. The
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IRS contends that the Debtor was fully aware that his fraudulent use of the offshore system was
causing massive tax debts to accrue and that he transferred the Maverick interests to the Wrangler
Trust to place those assets out of the reach of his creditors, specifically the IRS.
In response, the Trustees argue that they were not a party to the 505 tax proceeding and are
not bound by the court’s findings regarding the Debtor’s actions and his offshore tax system. They
also insist that the Wrangler Trust is a simple domestic trust wholly unrelated to the complex
offshore system that underlies the Debtor’s tax liabilities.
The findings in the 505 tax proceeding do not bind the Trustees but they do bind the
Debtor/defendant. The Debtor settled the Wrangler Trust nearly a decade into the massive tax
fraud he perpetrated through his offshore system. As reflected in the Tax Memorandum Opinion,
the Debtor went to considerable, and often illegal, lengths to conceal his personal assets from the
IRS. See Tax Memorandum Opinion § IV.B.1. The record plainly supports an inference that he
established the domestic Wrangler Trust to try to shield from the IRS his interests in Maverick –
interests that were expected to, and did in fact produce, substantial sums. Thus, the IRS has proven
the tenth badge of fraud.
The Debtor's intentional concealment from the IRS of hundreds of millions of dollars in
assets, reflected in the findings in the Tax Memorandum Opinion, supports the conclusion that the
IRS has proven badge 7, whether the debtor removed or concealed assets. Tax Memorandum
Opinion at § IV.B.1. Although the 9.1% interest in Maverick does not appear to have been directly
involved in the Debtor’s offshore tax scheme, the Debtor’s purposeful concealment of significant
assets at a time coinciding with the disputed transfer here cannot be ignored.
Finally, the parties have not argued the remaining badges of fraud. They are badge 3,
which was not proven because the transfer was not concealed; badge 4, not met because the IRS
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had not sued or threatened suit against the Debtor at the time of transfer; badge 5, not proven
because the challenged transfer did not comprise substantially all the Debtor’s assets; badge 6, not
proven because the Debtor did not abscond after the transfer. Last, badge 11 does not appear
applicable to this case.
Considering the totality of the circumstances and the highly fact-specific nature of intent,
a reasonable factfinder could find for either party on this issue based on this record. Accordingly,
the IRS is not entitled to summary judgment with respect to actual fraudulent intent.
D.

Self-Settled Trust

Finally, the IRS argues in the alternative that the Debtor is not only the settlor of the
Wrangler Trust, but he is also a de facto beneficiary and that, under Texas law, the assets he
contributed to the trust are not protected from his creditors' claims. The Trustees respond that the
Debtor is not a named beneficiary of the Wrangler Trust and that funds the trust made available to
the Debtor were loans, not distributions to a beneficiary.
It is undisputed that the Wrangler Trust distributed substantial assets to the Debtor.
However, whether those distributions were true loans that the Debtor was obliged to repay or
gratuitous transfers turns on disputed material facts. Neither party is entitled to summary judgment
on this claim.
E.

Conclusion

The IRS is granted summary judgment on its fraudulent transfer claim under TUFTA
§ 24.006(a) with respect to the 9.1% interest in Maverick the Debtor transferred to the Wrangler
Trust effective as of June 30, 2000. Motions for summary judgment by both parties on all other
issued are denied.
Counsel for the parties shall confer on a form of order consistent with this ruling, to be
submitted within ten days of the entry of this Memorandum Opinion on the docket. If they cannot
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reach an agreement, each party shall submit a proposed order on or before the tenth day after entry
of this Memorandum Opinion on the docket accompanied by an explanation of why the opponent's
proposed order is improper.
# # # END OF MEMORANDUM OPINION # # #
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I.

Foreign Examination/Passport Issues.
A. Formal Document Requests.
i. I.R.C. § 982- Admissibility of documentation maintained in foreign
countries.
1. If a taxpayer fails to substantially comply with any formal
document request…before the 90th day after the date of
mailing...on motion by the [IRS], any court having jurisdiction
…SHALL PROHIBIT the introduction BY THE TAXPAYER of
any foreign-based documentation covered by such request.
ii. I.R.C. § 982 is a shield, not a sword.
1. If a taxpayer does not respond to the Formal Document Request,
the government can later preclude him from submitting those
documents in a civil court proceeding.
iii. Formal Document Request procedure.
1. The examiner will issue an Information Document Request for
foreign-based documents.
2. If no response (or incomplete response), the examiner will issue
Formal Document Request for the same documents.
iv. Statutory Requirements for a Formal Document Request.
1. The Internal Revenue Service (“IRS”) must satisfy the technical
statutory requirements of § 982, and establish that U.S. v. Powell
requirements have been met.
2. The date of mailing begins the running of the 90-day period for
complying with a Formal Document Request (§982(c)(2)(A)).
B. Writ Ne Exeat Republica and IRS Passport Certification program.
i. Writ Ne Exeat Republica generally.
1. Latin for “let him not go out of the republic.”
2. A form of injunctive relief ordering the person to whom it is
addressed not to leave the jurisdiction of the court or the state in
order to aid the sovereign to compel a citizen to pay his taxes.
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3. Can be requested by the government and issued by a United States
district court to temporarily detain taxpayers from entering or
leaving the United States in certain circumstances.
4. Factors IRS will consider when determining whether to request a
Writ Ne Exeat Republica are found in I.R.M. pt. 5.21.3.3(3)(Jan. 7,
2016.).
ii. I.R.C. § 7345.
1. Very similar to a Writ Ne Exeat Republica, but is administrative
instead of judicial.
2. Authorizes the Internal Revenue Service to provide a certification
to the Dept. of State when any individual has a “seriously
delinquent tax debt.”
3. After receiving the certification, the Dept. of State may deny that
person the right to use, obtain, or renew a U.S. passport.
4. For more information, see the included IRS guidance.
II.

IRS Administrative Summons issues.
A. Authority to issue a summons.
i. I.R.C. § 7602 grants the IRS the authority to:
1. Issue, serve, and enforce a summons.
2. Set the time and place for compliance with a summons.
3. Take the testimony of a summonsed party under oath.
4. Receive and examine information provided in response to a
summons.
ii. The Internal Revenue Code authorizes the Secretary to issue and serve
summonses.
iii. This authority has been delegated to employees of the IRS pursuant to
delegation order 25-1 and is further explained in I.R.M. § 1.2.52.
iv. This authority has been delegated to several employees of the IRS
including:
1. Internal Revenue Agents.
2. Revenue Officers.
3. Tax Compliance Officers.
4. Tax Law Specialists.
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5. Tax Law Specialists.
6. Estate Tax Examiners and Attorneys.
B. Summons enforcement standards.
i. Only a validly issued summons can enforced.
ii. A summons is valid if it meets the requirements set forth in U.S. v.
Powell, 379 U.S. 48 (1964). Powell sets forth the following factors used
to determine if a summons is valid:
1. Investigation has a legitimate purpose.
2. Inquiry is relevant to that purpose.
3. Information is not already in Service’s possession.
4. All administrative steps required by the code have been followed.
iii. In addition to the Powell factors, I.R.C. § 7602(d) requires that “No justice
department referral is in effect” when the summons is issued.
C. Judicial enforcement of a summons.
i. If a summoned party refuses to comply with an IRS summons, the IRS
will seek judicial enforcement of the summons.
ii. The IRS will send a referral to the Department of Justice for enforcement
of the summons.
iii. The Department of Justice will file a Petition to Enforce IRS Summons.
iv. The U.S. District Court Judge will set a Show Cause Hearing.
v. At the Show Cause Hearing, once a showing is made by the IRS that the
Powell factors have been satisfied and the statutory requirements have
been met, the Court will consider any defenses to judicial enforcement of
the summons put forth by the summonsed party.
vi. If the Court rules that the summons should be enforced, the Court will
issue an Order Compelling Compliance with Summons.
vii. This is a final, appealable court order signed by a United States District
Judge requiring the summonsed party to comply with the summons.
viii. If the summonsed party does not comply with the court order, the IRS will
ask the court to hold the summonsed party in contempt.
1. If a party does not obey the Court order to comply with an IRS
summons, the IRS will initiate contempt proceedings to compel
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compliance. See, e.g., United States v. Brown, 918 F.2d 82 (9th
Cir. 1990).
2. A U.S. District Court may impose a sanction for contempt only if it
finds that the party requesting the sanction has proven contempt by
clear and convincing evidence. Peterson v. Highland Music, Inc.,
140 F.3d 1313, (9th Cir. 1998). The sanctions are:
a. Coercive imprisonment.
b. Coercive fines.
c. Compensatory fines.
III.

Collection Due Process Best Practices.
A. Be prepared.
i. The settlement officers have an increasing case load and must work their
cases efficiently. Being prepared helps the Settlement Officer attempt to
resolve the collection due process issues.
ii. Have everything ready. Normally you have one shot at a CDP hearing, so
make sure you already have everything you need.
iii. Review the case file and speak with your client before the hearing. Do not
wait until the hearing to let the Settlement Officer know that you will
speak to your client.
iv. Have accurate, complete financials ready and be ready to provide
supporting documentation to show that your client is in compliance with
filing and deposit requirement such as estimated tax payments.
v. Review the information and documentation before providing it to Appeals.
If there is any information or documentation missing, please locate it and
get it to the Settlement Officers.
vi. Propose a specific collection alternative. Do not wait to see what the
Settlement Officer will propose.
B. Be Realistic.
i. Know the strengths and weaknesses of your client’s case. Take these into
account when preparing your request and dealing with the Settlement
Officer.
ii. Recognize the limitations of what Settlement Officers may consider. For
trust fund recovery penalties, the Settlement Officer can only look at
willfulness and responsibility, not whether the business has entered a
payment plan, have a hardship, or can and will pay.
5|Page

iii. Recognize that, in order to be successful, your presentation should be
approximately 30% narrative (your client’s story) and 70% quality
documentation to support their story. Do not rely upon narrative without
the documentation to support it.
C. Form 12153 – Collection Due Process Request.
i. Be specific about what you want. Do not request an offer in compromise,
installment agreement, and currently not collectible status on the same
letter. Instead, state which remedy you are seeking for your client.
ii. Don’t attach a generic request to the Form 12153 requesting all available
remedies. If your client has not made any payments, do not request that
the Settlement Officer check payment application. Do not request that the
lien be withdrawn if no lien was filed.
iii. Treat each of your clients as a separate case with its own unique issues
because that is how Appeals must consider the case.
D. Compliance, Compliance, Compliance.
i. Bring your client into compliance before submitting the CDP request or, at
the very least, before the meeting. If your client is pyramiding taxes or is
not current with their filing, there is little the Settlement Officer can do for
your client.
ii. Inform your client of the single opportunity to cure compliance by the
deadline given in the substantive contact letter. If your client is not
compliant, collection alternatives cannot be considered.
iii. Fixing compliance issues before the hearing increases your and your
client’s credibility with the Settlement Officer. It shows that your client is
working to meet his tax obligations.
E. Financial Information.
i. When you file the CDP hearing request, if you have not already done so,
start gathering the required financial information.
ii. Fully and accurately complete Form 433-A (OIC) for individuals and
Form 433-B (OIC) for businesses. These forms are very specific and
gather the information required for offers in compromise.
iii. Don’t game the financial information. The Settlement Officer will use the
initial data on Form 433-A. If some items change (and changes should be
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minor unless the taxpayer lost his or her job while the appeal was
pending), the representative should submit comprehensive documentation
to support the change immediately. If the change is minor, do not provide
a complete new set of information in a whole new packet, just let the
Settlement Officer know what has changed and provide supporting
documentation for that specific change.
F. Hearings.
i. Do not call the day before or the day of the scheduled hearing to request
additional time, unless it is really warranted. You requested the hearing
and hearings are scheduled at least 30 days in the future, so do not call to
say that your client’s preparer or bookkeeper is out of town or sick and
they have not been able to prepare the collection information statement
yet.
ii. Do not wait to send documents until the morning of the conference.
Submit the requested documentation in a timely manner. If you cannot
submit the documentation on time, discuss the delay and the reasons for it
with the Settlement Officer in advance.
iii. Be respectful of the Settlement Officer. Return their phone calls and other
communications in a timely manner.
iv. If you request a face-to-face hearing and the case is transferred to the local
Appeals office, come in for the face-to-face conference. Campus Appeals
was established to work the less complex cases to provide relief for the
field offices so that the field offices can work on the more complex cases
and resolve them sooner. Requesting a face-to-face conference merely to
work with the Settlement Officers in the field offices, bypassing the
service centers, defeats this purpose.
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Collection Appeal Rights
You may appeal many IRS collection actions to the IRS Office of Appeals (Appeals). Appeals is separate from and independent of the
IRS Collection office that initiated the collection action. Appeals ensures and protects its independence by adhering to a strict policy
of prohibiting certain ex parte communications with the IRS Collection office or other IRS offices, such as discussions regarding the
strengths or weaknesses of your case. Revenue Procedure 2012-18 has more information about Appeals’ independence and ex
parte communication and is available at www.IRS.gov.
The two main procedures are Collection Due Process and Collection Appeals Program. Other procedures are described on page
four of this publication and at www.IRS.gov.
Collection Due Process (CDP) is available if you receive one of the following notices:
• Notice of Federal Tax Lien Filing and Your Right to a Hearing under IRC 6320
• Final Notice - Notice of Intent to Levy and Notice of Your Right to a Hearing
• Notice of Jeopardy Levy and Right of Appeal
• Notice of Levy on Your State Tax Refund – Notice of Your Right to a Hearing
• Post Levy Collection Due Process (CDP) Notice
Collection Appeals Program (CAP) is available for the following actions:
• Before or after the IRS files a Notice of Federal Tax Lien
• Before or after the IRS levies or seizes your property
• Termination, or proposed termination, of an installment agreement
• Rejection of an installment agreement
• Modification, or proposed modification, of an installment agreement
CAP generally results in a quicker Appeals decision and is available for a broader range of collection actions. However, you cannot
go to court if you disagree with the CAP decision. CAP procedures are described on pages three and four of this publication.
You may represent yourself at CDP, CAP and other Appeals proceedings. Or, you may be represented by an attorney, certified public
accountant, or a person enrolled to practice before the IRS. Also, you may be represented by a member of your immediate family,
or in the case of a business, by regular full-time employees, general partners or bona fide officers.
A Low Income Taxpayer Clinic (LITC) may represent you if you qualify. LITCs are independent from the IRS and most provide
representation before the IRS or in court on audits, tax collection disputes, and other issues for free or for a small fee. Some clinics
can provide multilingual information about taxpayer rights and responsibilities. Publication 4134, Low Income Taxpayer Clinic List,
provides information on clinics in your area and is available at your local IRS office, by calling 1-800-829-3676, or from www.IRS.gov.
If you want your representative to contact us or appear without you and to receive and inspect confidential material, you must file
a properly completed Form 2848 (no earlier than 10/2011 revision), Power of Attorney and Declaration of Representative. You may
also authorize an individual to receive or inspect confidential material but not represent you before the IRS, by filing a Form 8821,
Tax Information Authorization. These forms are available at your local IRS office, by calling 1-800-829-3676, or from www.IRS.gov.

HEARING AVAILABLE UNDER COLLECTION DUE PROCESS (CDP) For Lien and Levy Notices
By law, you have the right to a CDP hearing when you receive
a Notice advising you of this right and you timely postmark a
request for a hearing to the address indicated on the Notice.
You are limited to one hearing under section 6320 (Notice and
opportunity for hearing upon filing of notice of lien) and 6330
(Notice and opportunity for hearing before levy) for each tax
assessment within a tax period.
You may contest the CDP determination in the United States
Tax Court.
Lien Notice: The IRS is required to notify you the first time a
Notice of Federal Tax Lien is filed for each tax and period. The
IRS must notify you within 5 business days after the lien filing.
This notice may be mailed, given to you, or left at your home
or office. You then have 30 days, after that 5-day period, to
request a hearing with Appeals. The lien notice you receive will
indicate the date this 30-day period expires.
Levy Notice: For each tax and period, the IRS is required to
notify you the first time it collects or intends to collect a tax
liability by taking your property or rights to property.

The IRS does this by issuing you a pre-levy or post-levy notice.
The notice is mailed, given to you, or left at your home or office.
During the 30-day period from the date of the notice, you may
request a hearing with Appeals. There are four exceptions to
issuing this notice before levy:
1. When collection of the tax is in jeopardy.
2. When the IRS levies your state tax refund.
3. When the criteria for a Disqualified Employment Tax
Levy is met.
4. When the IRS serves a federal contractor levy.
You may request a hearing after the levy action in these
instances.
If your request for a CDP hearing is not timely, you may request
an equivalent hearing. To receive an equivalent hearing, your
request must be postmarked on or before the end of the oneyear period after the date of the levy notice or on or before the
end of the one-year period plus 5 business days after the filing
date of the Notice of Federal Tax Lien.
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How do you request a CDP or equivalent hearing with the
Office of Appeals?

What will happen when you request a CDP or equivalent
hearing with the Office of Appeals?

Complete Form 12153, Request for a Collection Due Process
or Equivalent Hearing, or other written request with the same
information and send it to the address shown on your lien or
levy notice. To request an equivalent hearing, you must check
the Equivalent Hearing box on line 7 of Form 12153, or if you
don’t use Form 12153 write that you want an equivalent hearing
if the CDP hearing request is late. If you received both a lien
and a levy notice, you may appeal both actions by checking the
boxes on line 6 of Form 12153 or if you don’t use Form 12153,
you may appeal both actions in one written request. You must
identify your alternatives to, or your reasons for disagreeing
with, the lien filing or the levy action. Alternatives or reasons for
disagreeing may include:

After you request a hearing, you may still discuss your concerns
with the Collection office that sent the lien or levy notice. If you
are able to resolve the issues with that office, you may withdraw
your request for a hearing. If you are unable to, or do not choose
to, resolve the issues with the Collection office, your case will
be forwarded immediately to Appeals.

•

Collection alternatives such as installment agreement or
offer in compromise.

•

Subordination or discharge of lien.

•

Withdrawal of Notice of Federal Tax Lien.

•

Appropriate spousal defenses.

•

The existence or amount of the tax, but only if you did
not receive a notice of deficiency or did not otherwise
have an opportunity to dispute the tax liability.

•

Collection of the tax liability is causing or will cause an
economic or other hardship.

Note: You may not raise an issue that was raised and
considered at a prior administrative or judicial hearing, if
you, or your representative, participated meaningfully in the
prior hearing or proceeding. Also, you may not challenge the
existence or amount of an assessment made based on court
ordered restitution.
Form 12153 is available at your local IRS Office, by calling
1-800-829-3676, or from www.IRS.gov. Include a copy of your
lien and/or levy notice. List all taxes and tax periods included on
the notice you received for which you are requesting a hearing.
You are entitled to only one hearing relating to a lien notice and
one hearing relating to a levy notice, for each taxable period.
In general, the IRS will deny a hearing request that only raises
issues identified by the IRS as frivolous or that are made solely
to delay or impede collection. For a nonexclusive listing of
issues identified by the IRS as frivolous, see “The Truth About
Frivolous Tax Arguments” on www.IRS.gov.
To preserve your right to go to court, you must request a CDP
hearing within the time period provided by law. Your request for
a CDP hearing must be sent to the address on the lien or levy
notice and postmarked on or before the date shown in the lien
notice or on or before the 30th day after the date of the levy
notice.
Before you formally appeal a lien or levy notice by sending
us Form 12153, you may be able to work out a solution with
the Collection office that sent the notice. To do so, call the
telephone number on the lien or levy notice and explain to the
IRS employee listed on the notice or other representative why
you disagree with the action.
If a telephone number is not shown on the notice, you can call
1-800-829-1040. This contact, however, does NOT extend the
30-day period to make a written request for a CDP hearing.

Appeals will contact you to schedule a conference. Your
conference may be held by telephone, correspondence, or, if
you qualify, in a face-to-face conference at the Appeals office
closest to your home, school or place of business. To qualify for
a face-to-face conference, you must not raise any issues that
are deemed as frivolous or made with a desire solely to delay or
impede collection. If you are proposing a collection alternative, it
may be necessary for you to submit financial information or tax
returns. Generally, the Office of Appeals will ask the Collection
Function to review, verify and provide their opinion on any new
information you submit. We will share their comments with you
and give you the opportunity to respond. If you request a faceto-face hearing, the Appeals officer will notify you by letter if you
need to take steps to qualify for a face-to-face conference.
Unless one of the exceptions in section 6330(f) applies,
for Jeopardy situations, State Income Tax levies, Federal
Contractor levies or Disqualified Employment Tax levies, levy
action is not permitted for the subject tax and periods during the
30 days after the levy notice and during the timely requested
CDP hearing process. Normally, there will be no levy action
during the period you have to request a hearing from a lien
notice and during the related CDP hearing process.
If your request for a CDP hearing is timely, the 10-year period
the IRS has to collect your taxes will be suspended until the
date Appeals’ determination becomes final or you withdraw
your request for a hearing in writing.
At the conclusion of the CDP hearing, Appeals will issue a
determination letter unless you have withdrawn your hearing
request. If you don’t agree with Appeals’ determination, you
may request judicial review of the determination by petitioning
the United States Tax Court within the time period provided for
in the Appeals’ determination letter. You may not be able to
raise issues in the Tax Court if you do not raise them during the
Appeals hearing, and the Tax Court may limit the evidence you
can present to the evidence you submitted to Appeals during
the hearing. You should, therefore, raise all issues and present
all evidence during the Appeals hearing, in order to preserve
your rights to raise issues and have evidence considered in
subsequent court proceedings.
Appeals will retain jurisdiction over its determination. You may
return to Appeals if you believe that the Collection function
did not carry out Appeals’ determination as it was stated or if
there is a change in your circumstances that affects Appeals’
determination. However, you must first try to work with Collection
to resolve the problem.
If your request for a CDP hearing is not timely and you request
an equivalent hearing, the law does not prohibit levy and the
collection statute is not suspended. Furthermore, you cannot
go to court if you disagree with Appeals’ decision.

HEARING AVAILABLE UNDER COLLECTION APPEALS PROGRAM (CAP)
For Liens, Levies, Seizures and Installment Agreements

The CAP procedure is available under more circumstances
than Collection Due Process (CDP). Unlike CDP, you may not
challenge in CAP the existence or amount of your tax liability.
You also cannot proceed to court if you don’t agree with Appeals’
decision in your CAP case. Collection actions you may appeal
under CAP are:
Notice of Federal Tax Lien. You may appeal the proposed
filing of a Notice of Federal Tax Lien (NFTL) or the actual filing
of an NFTL at the first and each subsequent filing of the NFTL.
You may also appeal denied requests to withdraw a NFTL, and
denied discharges, subordinations, and non-attachments of a
lien.
Third parties may file a CAP appeal regarding the filing of a
notice of lien against alter ego or nominee property. There are
no CDP rights available for persons determined to be nominees
or alter egos. Persons assessed as transferees under Internal
Revenue Code (IRC) Section 6901, however, are entitled to
CDP rights.
Notice of Levy. You may appeal before or after the IRS places
a levy on your wages, bank account or other property. Once
the levy proceeds have been sent to the IRS, you may also
appeal the denial by the IRS of your request to have levied
property returned to you. Please note that a request to return
levy proceeds must be made within 9 months from the date of
such levy if it was made on or before March 22, 2017. If the levy
was made on or after March 23, 2017, your request must be
made within 2 years from the date of such levy. See IRC Section
6343(d). You may also have additional CDP appeal rights. See
the preceding information regarding Hearing Available under
Collection Due Process.
Seizure of Property. You may appeal before or after the IRS
makes a seizure but before the property is sold.
Rejection, Modification or Termination of Installment
Agreement. You may appeal when the IRS rejects your request
for an installment agreement. You may also appeal when
the IRS proposes to terminate or terminates your installment
agreement.
In addition, you may also appeal when the IRS proposes to
modify or modifies your installment agreement.
Wrongful Levy. If you are not liable for tax and the IRS has
levied or seized property that you believe belongs to you or in
which you have an interest superior to the IRS, you may appeal
the denial by the IRS of your request to release the levy or
seizure, or return the property or its value. Please note that a
request to the IRS to return wrongfully levied property must be
in writing, filed within 9 months of the levy or seizure if it was
made on or before March 22, 2017, and must satisfy certain
requirements. If the levy or seizure was made on or after March
23, 2017, your request must be made within 2 years from the
date of the levy or seizure. See Publication 4528, Making an
Administrative Wrongful Levy Claim Under Internal Revenue
Code (IRC) Section 6343(b).
How do you appeal a lien or levy action if your only
collection contact has been a notice or telephone call?
1. Call the IRS at the telephone number shown on your
notice or identified by the IRS employee in a prior
telephone contact. Be prepared to explain which action(s)
you disagree with and why you disagree. You must also
offer a solution to your tax problem.

2. If you can’t reach an agreement with the employee, tell the
employee that you want to appeal his or her decision. The
employee must honor your request and will refer you to a
manager. The manager will either speak with you then or
will return your call within 24 hours.
3. Explain to the manager which action(s) you disagree with
and why. The manager will make a decision on the case.
If you don’t agree with the manager’s decision, your case
will be forwarded to Appeals for review. You do not have to
submit the appeal request in writing.
How do you appeal a lien, levy or seizure action if you have
been contacted by a Revenue Officer?
1. If you disagree with the decision of the Revenue Officer,
you must first request a conference with the Collection
manager.
2. If you do not resolve your disagreement with the
Collection manager, you may submit a written request for
Appeals consideration, preferably by completing Form
9423, Collection Appeal Request. This form is available
at your local IRS office, by calling 1-800-829-3676, or
from www.IRS.gov. Check the action(s) you disagree
with and explain why you disagree. You must also offer a
solution to resolve your tax problem.
3. Submit the Form 9423 to that Collection office.
4. If you request an appeal after the IRS makes a seizure,
you must appeal to the Collection manager within 10
business days after the Notice of Seizure is given to you
or left at your home or business.
5. You should let the Revenue Officer or manager know
within 2 business days after your conference with the
Collection manager if you want to appeal under CAP or
the IRS will resume collection action. Your Form 9423
must be postmarked within 3 business days after the
date of your conference with the Collection manager in
order to prevent the resumption of collection action.
6. If you request a conference and are not contacted by
a manager or his/her designee within two (2) business
days of making the request, you can contact Collection
again or submit Form 9423. If you submit Form 9423,
note the date of your request for a conference in Block 15
and indicate that you were not contacted by a manager.
The Form 9423 should be received or postmarked within
four (4) business days of your request for a conference
as collection action may resume.
How do you appeal the denial by the IRS of your request to
release or return levied or seized property, if you believed the
property was wrongfully levied or seized?
1. If you do not agree with the denial of the request to
release or return wrongfully levied/seized property or
its value, you must first request a conference with the
manager of the Advisory Group denying your request.
2. Call the telephone number on the letter denying your
request and explain that you want a conference with the
Advisory Group manager.
3. If you do not resolve your disagreement with the Advisory
Group manager, you must submit a written request
for Appeals consideration, preferably on Form 9423,
Collection Appeal Request.

4. This form is available at your local IRS office, by calling
1-800-829-3676, or from www.IRS.gov. Check the
action you disagree with and explain why you disagree.
5. Submit the completed Form 9423 to the Advisory Group
office that denied your request to release or return of
wrongfully levied/seized property or its value.
How do you appeal the rejection of a proposed installment
agreement?
1. Call the telephone number shown on the letter rejecting your
proposed installment agreement and explain that you want to
appeal the rejection. Your appeal need not be in writing unless
the rejection letter was sent by a Revenue Officer, in which
case your request for an appeal must be in writing, preferably
using Form 9423, Collection Appeal Request. While a
conference is recommended, you need not have a conference
with a Collection manager before appealing the rejection of a
proposed installment agreement.
2. Your request for an appeal of the rejection of a proposed
installment agreement must be made on or before the 30th
day after the date of the rejection letter (the mailing of a written
request, including a Form 9423, must be postmarked on or
before such day).
How do you appeal the termination of an installment
agreement?
1. Call the telephone number shown on the notice that indicates
that the IRS intends to terminate your installment agreement.
If you are unable to resolve the matter, then explain that you
want to appeal the termination. Your appeal need not be in
writing unless the notice of intent to terminate your installment
agreement was sent by a Revenue Officer, in which case
your request for an appeal must be in writing, preferably using
Form 9423, Collection Appeal Request. While a conference
is recommended, you need not have a conference with a
Collection manager before appealing the termination of an
installment agreement.
2. You will have 30 days from the date of the notice of intent
to terminate in which to request an appeal. Unless you appeal
within 30 days after the date of the notice, or cure the default,
the installment agreement will terminate. After the termination
of your installment agreement, your right to appeal will continue
for an additional 30 days. Your written request, if mailed, must
be postmarked within the appeal period. Please note that if you
appeal prior to the termination of your installment agreement,
you may not appeal the decision again once the termination
takes effect.
How do you appeal a proposed modification or modification
of an installment agreement?
The IRS may propose to modify the terms of your installment
agreement based on your financial information. If the IRS does
not hear from you after proposing to modify your installment
agreement, it may proceed to modify your installment
agreement. If you are informed that your agreement is being
modified or has been modified, you may request an Appeals
hearing under CAP procedures. If you wish to file an appeal
concerning a proposed modification or modification of your
installment agreement, please follow the directions under the
section entitled, “How do you appeal the termination of an
installment agreement?”

What will happen when you appeal your case?
Lien, Levy and Seizure: Normally, the IRS will not take
any action to collect the tax for the tax periods Appeals is
considering, unless the IRS believes the collection of the
tax is at risk or you are a business meeting the criteria for a
Disqualified Employment Tax Levy.
Installment Agreements: IMPORTANT - The IRS can’t
levy until 30 days after the rejection or termination of your
agreement. If you appeal within the 30-day period, the IRS will
be prohibited from levying until your appeal is completed unless
the IRS believes the collection of the tax is in jeopardy.
Once Appeals makes a decision regarding your case, that
decision is binding on both you and the IRS. You cannot
obtain judicial review of Appeals’ decision following a CAP
hearing. However, there may be other opportunities to obtain
administrative or judicial review of the issue raised in the CAP
hearing. For example, a third party may contest a wrongful levy
by filing an action in district court. See Publication 4528, Making
an Administrative Wrongful Levy Claim Under Internal Revenue
Code (IRC) Section 6343(b).
Note: Providing false information, failure to provide all pertinent
information or fraud will void Appeals’ decision.
APPEAL OF OTHER COLLECTION ACTIONS
You may also appeal other collection actions:
•

Rejected Offer in Compromise

•

Proposed Trust Fund Recovery Penalty

•

Denied Trust Fund Recovery Penalty Claim

•

Denied request to abate penalties (i.e., late payment,
late filing, or deposit penalties)

To dispute a penalty in Appeals, follow the protest requirements
in Publication 5, Your Appeal Rights and How To Prepare
A Protest If You Don’t Agree. Also, the correspondence you
receive on these types of cases will explain where you should
send your protest.

Help if you are experiencing economic harm...
The Taxpayer Advocate Service (TAS) helps taxpayers
whose problems with the IRS are causing financial
difficulties; who have tried but haven’t been able to
resolve their problems with the IRS; and those who
believe an IRS system or procedure is not working as it
should. If you believe you are eligible for TAS assistance,
you can reach TAS by calling the TAS toll-free number at
1-877-777-4778 or TTY/TDD 1-800-829-4059. For more
information, go to www.irs.gov/advocate.
TAS cannot extend the time you have to request a CDP,
equivalent or CAP hearing. The timeframes for requesting
these hearings are explained in this publication.
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Notice of certification of your seriously delinquent federal tax debt to the State Department

Amount due: $97,978.55
On December 4, 2015, as part of the Fixing
America’s Surface Transportation (FAST) Act,
Congress enacted Section 7345 of the Internal
Revenue Code, which requires the Internal
Revenue Service to notify the State Department of
taxpayers certified as owing seriously delinquent
tax debt. The FAST Act generally prohibits the
State Department from issuing or renewing a
passport to a taxpayer with seriously delinquent tax
debt.

Billing Summary
Amount of seriously delinquent tax debt owed
Additional penalty charges
Additional interest charges
Amount due by March 1, 2019

$85,099.95
5,000.00
7,878.55
$97,978.55

We have certified to the State Department that your
tax debt is seriously delinquent. We show that you
still owe $97,978.55. This amount includes penalty
and interest computed to 30 days from the date of
this notice.
This notice only includes the portion of your tax
debt that has been certified to the State
Department as seriously delinquent, as defined
below. You may have additional tax debt that is not
included in this notice.

What you need to know

Seriously delinquent tax debt is tax debt (including penalties
and interest) totaling more than $52,000* for which:
• We have filed a Notice of Federal Tax Lien and your
administrative rights under Internal Revenue Code (IRC)
Section 6320 have been exhausted or lapsed, OR
• We have, at any time, issued a levy to collect this debt.
* The $52,000 threshold is adjusted yearly for
inflation.
If you apply for a passport or passport renewal, the State
Department will deny your application and will not issue a
passport to you or renew your current passport.
If you currently have a valid passport, the State Department
may revoke your passport or limit your ability to travel outside
the United States.
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If you agree with the balance due
To prevent the State Department from denying, revoking, or
limiting your passport, you must:

What you need to do

• Pay the full amount you owe, as shown above.
• Make alternate payment arrangements, such as an
installment agreement, that allows you to pay off your
debt over time, or an offer in compromise to settle the
debt. Visit www.irs.gov/payments for more payment
options.
Make your check or money order payable to the "United
States Treasury." Write the taxpayer ID numbers (TINs)
listed in the “Your billing details” section of this notice on your
payment. Return the last page of this notice with your
payment.
If you disagree with the balance due
If you’ve already paid the tax debt listed above, please send
us proof of that payment.
If you don’t agree that you owe the tax debt listed above, or
want to contest the certification for another reason, you can
call us at the phone numbers listed on the first page of this
notice. You can also bring a civil action in a district court of
the United States or the United States Tax Court to have a
court determine if the certification was erroneous or if the IRS
has failed to reverse the certification as required by IRC
Section 7345(c). You are not required to contact us or
otherwise exhaust administrative remedies before filing a civil
action.
If you have a power of attorney (POA)
You will need to contact your POA directly since the
information in this notice may not be covered under the POA
filed.

Your billing details
TIN

NNN-NN-NNNN
NNN-NN-NNNN
NN-NNNNNNN

Tax period ending

Form number

Amount you owed

Additional interest

Additional penalty

Total

12/31/2013
12/31/2015
03/31/2015

1040
1040
941

$17,258.00
$47,842.00
$20,000.00

$2,020.16
$4,858.39
$1,000.00

$1,150.00
$3,350.00
$500.00

$20,428.16
$56,050.39
$21,500.00
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Penalties

Failure-to-pay

We are required by law to charge any applicable penalties.

We assess a 1/2% monthly penalty for not paying the tax
you owe by the due date. We base the monthly penalty for
paying late on the net unpaid tax at the beginning of each
penalty month following the payment due date for that tax.
This penalty applies even if you filed the return on time. We
charge the penalty for each month or part of a month the
payment is late; however, the penalty can't be more than
25% in total.
• The due date for payment of the tax shown on a return
generally is the return due date, without regard to
extensions.
• The due date for paying increases in tax is within 21 days
of the date of our notice demanding payment (10
business days if the amount in the notice is $100,000 or
more).
If we issue a Notice of Intent to Levy and you don't pay the
balance due within 10 days of the date of the notice, the
penalty for paying late increases to 1% per month. For
individuals who filed on time, the penalty decreases to 1/4%
per month while an approved installment agreement with the
IRS is in effect for payment of that tax.

Removal or reduction of penalties

(Internal Revenue Code Section 6651)
We understand that circumstances—such as a serious illness
or injury, a family member’s death, or loss of financial records
due to natural disaster—may make it difficult for you to meet
your taxpayer responsibility in a timely manner.
We can generally process your request for penalty removal or
reduction quicker if you contact us at the number listed above
with the following information:

• Identify which penalty charges you would like us to
reconsider (e.g. 2016 late filing penalty).

• For each penalty charge, explain why you believe it should
be reconsidered.
If you write us, include a signed statement and supporting
documentation for penalty abatement request.
We’ll review your statement and let you know whether we
accept your explanation as reasonable cause to reduce or
remove the penalty charge(s).
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Removal of penalties due to erroneous
written advice from the IRS

If you were penalized based on written advice from the IRS,
we will remove the penalty if you meet the following criteria:
•
•
•
•

Interest charges

You wrote us asking for written advice on a specific issue
You gave us adequate and accurate information
You received written advice from us
You reasonably relied on our written advice and were
penalized based on that advice.

To request removal of penalties based on erroneous written
advice from us, submit a completed Claim for Refund and
Request for Abatement (Form 843) to the IRS service center
where you filed your tax return. For a copy of the form or to
find your IRS service center, go to www.irs.gov or call 800
TAX-FORM (800-829-3676).
We are required by law to charge interest when you don't pay
your liability on time. Generally, we calculate interest from the
due date of your return (regardless of extensions) until you
pay the amount you owe in full, including accrued interest and
any penalty charges. Interest on some penalties accrues from
the date we notify you of the penalty until it is paid in full.
Interest on other penalties, such as failure to file a tax return,
starts from the due date or extended due date of the return.
Interest rates are variable and may change quarterly.
(Internal Revenue Code Section 6601).
For a detailed calculation of your interest, call 800-xxx-xxxx.

Additional information

• Visit www.irs.gov/cp508c
• For tax forms, instructions, and publications, visit
www.irs.gov or call 800-TAX-FORM (800-829-3676). Keep
this notice for your records.
• The Taxpayer Advocate Service (TAS) is an independent
organization within the IRS that can help protect your
taxpayer rights. TAS can offer you help if your tax problem
is causing a hardship, or you’ve tried but haven’t been able
to resolve your problem with the IRS. If you qualify for TAS
assistance, which is always free, TAS will do everything
possible to help you. Visit www.taxpayeradvocate.irs.gov or
call 877-777-4778.
• Assistance can be obtained from individuals and
organizations that are independent from the IRS. The
Directory of Federal Tax Return Preparers with credentials
recognized by the IRS can be found at
http://irs.treasury.gov/rpo/rpo.jsf. IRS Publication 4134
provides a listing of Low Income Taxpayer Clinics (LITCs)
and is available at www.irs.gov. Also, see the LITC page at
www.taxpayeradvocate.irs.gov/litcmap. Assistance may
also be available from a referral system operated by a state
bar association, a state or local society of accountants or
enrolled agents or another nonprofit tax professional
organization. The decision to obtain assistance from any of
Continued on back…
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Additional information - continued

these individuals and organizations will not result in the
IRS giving preferential treatment in the handling of the
issue, dispute or problem. You don’t need to seek
assistance to contact us. We will be pleased to deal with
you directly and help you resolve your situation.
If you need assistance, please don’t hesitate to contact us.
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Return this page with your payment

Your billing details
TIN

NNN-NN-NNNN
NNN-NN-NNNN
NN-NNNNNNN

Tax period ending

Form number

Amount you owed

Additional interest

Additional penalty

Total

12/31/2013
12/31/2015
03/31/2015

1040
1040
941

$17,258.00
$47,842.00
$20,000.00

$2,020.16
$4,858.39
$1,000.00

$1,150.00
$3,350.00
$500.00

$20,428.16
$56,050.39
$21,500.00

• Make your check or money order payable to the “United States
Treasury.”
• Write the TINs listed in the “Your billing details” section above on
your payment and return this page of the notice with your
payment.
• Send your payment and this page of the notice to:
Internal Revenue Service
Attn: Passport
P.O. Box 8208
Philadelphia, PA 19101-8208

