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• 34 Tex. Admin. Code § 3.357(a)(8)

• 34 Tex. Admin. Code § 3.357(a)(11)

• Op. Tex. Att’y Gen. No. MW-94 (1979)
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• If an offer is reasonable…
• If the auditor does not have authority to 

settle…
• If the case gets to Administrative Hearings…
• If you refuse to settle and you and your 

client go to SOAH and lose…
• If you lose…
• If you just want to pay…
• If you want to fight…

Final Thoughts… What if?
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• Alabama (Oct. 1, 2018), $250,000 in in-state sales
• Connecticut (Dec. 1, 2018), 200 transactions and $250,000 

in in-state sales
• Georgia (Jan. 1, 2019), 200 transactions and $250,000 in 

in-state sales 
• Hawaii (July 1, 2018) 200 transactions or $100,000 in in-

state sales 
• Illinois (Oct. 1, 2018) 200 transactions or $100,000 in in-

state sales 
• Indiana (Oct. 1, 2018) 200 transactions or $100,000 in in-

state sales

States With Economic Nexus Model 
(Implementation Date), Threshold



• Iowa (Jan. 1, 2019) 200 transactions or $100,000 in in-
state sales 

• Kentucky (Oct. 1, 2018) 200 transactions or $100,000 in in-
state sales 

• Louisiana (Jan. 1, 2019) 200 transactions or $100,000 in in-
state sales 

• Maine (implementation date not yet announced) 200 
transactions or $100,000 in in-state sales

• Massachusetts (Oct. 1, 2017) 100 transactions and 
$500,000 in in-state sales

• Michigan (Oct. 1, 2018) 200 transactions or $100,000 in in-
state sales

• Minnesota (Oct. 1, 2018) 100 transactions or $100,000 in 
in-state sales in at least 10 transactions

States With Economic Nexus Model 
(Implementation Date), Threshold



• Mississippi (Dec. 1, 2017) $250,000 in in-state sales
• North Dakota (Oct. 1, 2018, or 60 days after a remote 

retailer meets the state’s threshold – whichever is later) 200 
transactions or $100,000 in in-state sales
  • Ohio (June 30, 2017) $500,000 in in-state sales

• Oklahoma (July 1, 2018) $10,000 in in-state sales
• Pennsylvania (April 1, 2018) $10,000 in in-state sales 
• Rhode Island (Aug. 17, 2017) 200 transactions or $100,000 

in in-state sales
• South Carolina (Nov. 1, 2018) $100,000 in in-state sales 
• South Dakota (Nov. 1, 2018) 200 transactions or $100,000 

in in-state sales

States With Economic Nexus Model 
(Implementation Date), Threshold



• Tennessee (currently on hold due to litigation) $500,000 in 
in-state sales

• Utah (Jan. 1, 2019) 200 transactions or $100,000 in in-
state sales

• Vermont (July 1, 2018) 200 transactions or $100,000 in in-
state sales

• Washington (Oct. 1, 2018) 200 transactions or $100,000 in 
in-state sales

• Wyoming (Oct. 1, 2018) 200 transactions or $100,000 in 
in-state sales

States With Economic Nexus Model 
(Implementation Date), Threshold



(Aug. 21, 2018) - Yesterday the Texas Comptroller’s Office held a combined meeting of his Business Advisory Group (BAG) 
and his Tax Advisory Group (TAG) to discuss the agency’s plans in response to the U.S. Supreme Court’s decision in Wayfair v. 
South Dakota, which overruled its 50-year-old precedent holding that a seller must have a physical presence in a state before 
being required to collect use tax on sales made to in-state buyers. TTARA is a member of BAG, and attended the meeting. 

In response to the decision, the Comptroller is considering amending the definition of “engaged in business” in Rule 
§3.286(a)(4) to track the language in Tax Code §151.107(a) and (b). In addition, the current Rule §3.286(b)(2) regarding out-
of-state sellers would be deleted and replaced with a “safe harbor” provision for remote sellers by setting an in-state sales 
volume threshold below which there would be no use tax collection responsibility. The new rule would not be retroactive. 

The Comptroller has yet to make a final decision on what “safe harbor” threshold to propose. Under consideration is 
whether to set only a specific dollar amount of Texas sales threshold or to also include an either-or number of sales qualifier,
such as the $100,000 in sales or 200 transactions used by South Dakota. 

For local sales tax remittance purposes, the Comptroller is considering the use in some fashion of the fee in lieu of local tax 
provided in Tax Code §151.059, which provides for imposing local tax at a weighted average rate with distribution of the 
receipts to local jurisdictions based on their percentage share of total local sales tax collections. This could not be done in 
rule; however, and authorizing legislation would be needed. 

Another issue requiring legislation relates to marketplace providers — businesses that facilitate sales on behalf of others. 
Legislation would be required to mandate marketplace providers to collect tax on the sales they facilitate. However, to 
simplify compliance there would be no “safe harbor” for marketplace platform sellers. The marketplace provider would be 
required to collect tax on all sales. 

Republished from the TTARA newsletter of Aug. 21, 2018 with the gracious permission of the Texas Taxpayers and 
Research Association (TTARA).
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The current planned schedule for adopting and implementing the amended rule is: 

Early September – distribution of a draft rule for comment to the members of the Comptroller’s Business Advisory Group 
(BAG) and Taxpayer Advisory Group (TAG);

End of October – submission of a final proposed rule for publication in the Texas Register to begin the required 30-day public 
comment period;

January 1, 2019 – rule becomes effective; and

Either July 1 or October 1, 2019 – enforcement of the rule will begin.
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