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On Oct. 24, 2018, President Trump signed into law the Substance Use Disorder Prevention that Promotes Opioid Recovery
and Treatment for Patients and Communities Act or the SUPPORT for Patients and Communities Act. The SUPPORT Act
aims to generally reduce the use and supply of opioids, among several other goals. It is a 600 plus-page law that likely has
a far-reaching impact, including major changes to the healthcare regulatory landscape.
Section 8122 of the SUPPORT Act lays out the Recovery Kickback Prohibition (RKP), which makes it a federal offense to pay
for referrals to recovery homes, clinical treatment facilities and laboratories. The RKP structurally mirrors the federal AntiKickback Statute (AKS) but has some extremely importance differences. Generally, the RKP aims to both curtail patients’
brokering with opioid treatment centers and slow the overutilization of laboratory toxicology screenings by closing a
loophole remaining by the AKS.
The RKP states:
a) OFFENSE — Except as provided in subsection (b)[, which establishes certain exceptions to the prohibition], whoever, with
respect to services covered by a health care benefit program, in or affecting interstate or foreign commerce, knowingly and
willfully —
(1) solicits or receives any remuneration (including any kickback, bribe, or rebate) directly or indirectly, overtly or covertly, in
cash or in kind, in return for referring a patient or patronage to a recovery home, clinical treatment facility, or laboratory;
or
(2) pays or offers any remuneration (including any kickback, bribe, or rebate) directly or indirectly, overtly or covertly, in cash
or in kind —
(A) to induce a referral of an individual to a recovery home, clinical treatment facility, or laboratory; or
(B) in exchange for an individual using the services of that recovery home, clinical treatment facility, or laboratory,
shall be fined not more than $200,000, imprisoned not more than 10 years, or both, for each occurrence.
The terms recovery home, clinical treatment facility, and laboratory are defined as follows:
• Recovery Home – a shared living environment that is, or purports to be, free from alcohol and illicit drug use and
centered on peer support and connection to services that promote 16 sustained recovery from substance use
disorders.
• Clinical Treatment Facility – is a medical setting, other than a hospital, that provides detoxification, risk reduction,
outpatient treatment and care, residential treatment, or rehabilitation for substance use, pursuant to licensure or
certification under State law.
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• Laboratory is a facility for the biological, microbiological, serological, chemical, immuno-hematological,
hematological, biophysical, cytological, pathological, or other examination of materials derived from the human
body for the purpose of providing information for the diagnosis, prevention, or treatment of any disease or
impairment of, or the assessment of the health of, human beings.
The RKP operates parallel to the AKS, in that it neither amends it nor supersedes when the AKS is otherwise applicable.
In regards to how it is distinguished from the AKS, the RKP is wider in scope because it applies to both federal health care
programs and commercial programs. In another sense, however, the RKP is narrower than the AKS in one regard because it
only applies to referrals and services with certain entities like recovery homes, clinical treatment facilities, and laboratories.
But, given the general definition of “laboratory” outlined above, the RKP may apply to any laboratory – not only those
producing opioid-related toxicology test results.
The RKP does mirror the AKS with its enumerated exceptions, each with its own specific components that must be met.
Some of these exceptions include (but are not limited to):
1. Payments to bona fide employees and independent contractors; and
2. Payments for services that meet the Federal AKS safe harbor for personal services and management contracts;
Importantly, the first exception listed above – payments to bona fide employees and contractors – has been narrowed as
compared to the AKS “employees” exception. The AKS creates an exception so long as there exists a “bona fide employment
relationship”. In the RKP exception, a bona fide employment relationship can still be protected, but the RKP now places
restrictions upon the compensation methodology utilized. Specifically, the RKP exception requires that the employee’s
payment is not determined by or does not vary by:
(a) The number of individuals referred to a particular recovery home, clinical treatment facility, or laboratory;
(b) The number of tests or procedures performed; or
(c) The amount billed to or received from, in part or in whole, the health care benefit program from the individuals
referred to a particular recovery home, clinical treatment facility, or laboratory.
The resulting effect is that the RKP creates a much stricter environment for how even bona fide employees can be paid –
perhaps eliminating the option to pay commission-based compensation for businesses subject to the RKP.
It remains unknown as to how the relevant federal agencies will interpret and enforce this new law and whether they will
rely on existing guidance by the OIG under the AKS. Stay tuned for more information from Gray Reed on the RKP.
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