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The Fifth Circuit Court of Appeals recently ruled in favor of fast-food workers participating in the “Fight for $15” campaign, a national
movement advocating for a $15 per hour minimum wage and other improvements for low-wage workers. Affirming a decision by
the National Labor Relations Board (NLRB), the court mandated that In-N-Out Burger, Inc. allow employees to display “Fight for $15”
buttons while on the job, even though wearing the buttons violated the restaurant chain’s strict uniform policy.
The fast-food restaurant chain, In-N-Out Burger, owns and operates more than 300 fast-food restaurants in California, Texas and other
western states. The restaurant has a detailed appearance code and specifically excludes the wearing of any type of pin or stickers. In
April 2015, employees in Austin, Texas, were forced to remove buttons featuring a symbol of the Fight for $15 campaign –a button
with the number “15” superimposed on an image of a raised fist. After employees were instructed to remove the buttons because
they were not part of the official uniform, the employees filed an unfair labor practice charge with the NLRB.
In rejecting In-N-Out Burger’s petition for review of the NLRB’s decision, the Fifth Circuit noted the history of labor laws, specifically the
National Labor Relations Act (NLRA), protecting the rights of employees to wear buttons, pins and stickers relating to the terms and
conditions of employment, unions and other protected matters. The Fifth Circuit also rejected the employer’s “special circumstances”
defense that claimed that the “no pins or stickers” rule protected the company’s public image and contributed to the safety of the
food products. In reaching this conclusion, the Fifth Circuit distinguished a prior NLRB decision that enforced a hotel chain’s ban on
uniform adornments in public areas of the hotel where the company had gone to great lengths to create a “special atmosphere.” In
the present case, the Fifth Circuit was persuaded that the uniform policy was not narrowly tailored enough and that In-N-Out Burger
had required its employees to wear buttons at Christmas and during fundraising periods for its non-profit foundation.
Bottom Line for Employers
In-N-Out Burger, Inc. v. NLRB serves as a reminder that the NLRA allows employees the right to promote protected activity, including
the right to self-organize and wear buttons and pins related to their conditions of employment and unionization under certain
circumstances. And while the “special circumstances” defense is available, companies must narrowly tailor and design uniform
requirements that meet the NLRA’s rigid standards.
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