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TEMPORARY RESTRAINING ORDERS AND
TEMPORARY INJUNCTIONS

BY GABE T. VICK

I. Introduction

Extraordinary times call for extraordinary measures.
An injunction or restraining order may be precisely the
extraordinary remedy necessary when ordinary damages
will not suffice. A product of the English courts of chancery,
injunctive relief works to fulfill the equitable maxim that
“no right shall be left without a remedy.”! Indeed, early
Texas jurisprudence recognized that the absence of such
extraordinary remedies could undermine the courts’
effectiveness.?

Thus, in extraordinary times, when no remedy at law will
suffice to compensate a plaintiff’s injury, injunctive relief
affords a plaintiff the ability to preserve the status quo by
mandating or prohibiting certain activity. ‘Preserving the
status quo may come in the form of a temporary restraining
order (“TRO”) or temporary injunction (“TT”).

Injunctive relief “is an extraordinary remedy and does not
issue as a matter of right.”®> Because a TRO or TI may be
granted prior to a trial on the merits, the mechanics and
procedural requisites are specific and tedious so as not to
run afoul of due process. Due process, as mandated by the
Fourteenth Amendment to the United States Constitution,
requires “there can be no proceeding against life, liberty, or
property which may result in the deprivation of either without
the observance of those general rules established in our system
of jurisprudence for the security of private rights.™* The exact
procedures necessary to satisfy due process, however, may
vary based on the circumstances of a particular case.” Thus,
in the application of the equitable remedies of a TRO or TI,
Texas statutes, rules of procedure and common law prescribe
exactly what is necessary to protect due process, preserve
the status quo, and provide extraordinary remedies where
ordinary damages will not suffice.

This chapter provides a working guide to the Texas statutes,
procedural rules and common law for the enforcement and
defense of a TRO or T1. By following the guidelines herein, a
party may increase the likelihood of obtaining a TRO or Tlin
the appropriate case. Likewise, by applying these guidelines,

a party defending a TRO or TI may successfully defeat an
improper attempt to secure a TRO or TI. While the general
requirements for a TRO or TI are largely the same in Texas
state and federal courts, this chapter only discusses the rules
and requirements under Texas law.

Il. Temporary Restraining Orders and

Temporary Injunctions
A party seeking injunctive relief should generally make one
application seeking a TRO, TI and a permanent injunction
that will result from the final trial on the merits. As explained
herein, the verified application for injunctive relief must
specifically support the relief requested. A TRO or TI cannot
exceed the reliel requested and the initial application will
generally be used as the basis for entry of both orders. Both
the TRO and the TI are initial steps in building a case toward
permanent injunctive relief that may be awarded in a final
judgment [ollowing a trial on the merits.

A. Temporary Restraining Orders

Injunctive proceedings follow the “principles governing courts
of equity” in Texas.® The Texas Civil Practice and Remedies
Code provides specific instances in which an injunction may
issue and the grounds for issuing an injunction.” Among the
general grounds for injunctive relief are:

(1) the applicant is entitled to relief in the form of restraint
of some act;

(2) a party is performing or about to perform an act relating
to the subject matter of the litigation;

(3) that act would render a judgment ineffectual; or

(4) the party seeking the injunction would suffer irreparable
injury as a result of the act to be restrained.®

These grounds are encompassed by, and are consistent with,
the Texas Rules of Civil Procedure. The Civil Practice and
Remedies Code, however, provides more specific instances in
which a party may be entitled to injunctive relief. For example,
a party may be granted injunctive relief to stop subsurface
drilling operations, close city streets, or stop cigarette sales
upon meeting certain substantive requirements.” The Civil
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Practice and Remedies Code also prescribes the grounds
for other extraordinary forms of injunctive relief, such as
a receivership or writ of sequestration.'’ Other than those
specific substantive situations, however, a party may generally
receive injunctive relief in the form of a TRO upon establishing
the grounds for relief set forth in the statute.

The mechanics for obtaining a TRO are largely set forth in
Texas Rule of Civil Procedure 680. “No temporary restraining
order shall be granted without notice to the adverse party
unless it clearly appears . . . that immediate and irreparable
injury, loss, or damage will result to the applicant before
notice can be served and a hearing had thereon.”! Most Texas
courts have a local rule governing the notice requirements
to an adverse party against whom

(1) set forth the reasons for its issuance;

(2) be specific in its terms;

(3) describe in reasonable detail the acts restrained,;

(4) be binding only upon the parties to the action, their
officers, agents, servants, employees, attorneys, and those
persons in active concert with them who receive actual notice
of the TRO; and

(5) fix an amount of security to be given by the applicant.'®

When providing the “reasons for its issuance” the TRO should
mirror the language contained in the applicant’s verified
pleading stating the acts or omissions that must be restrained
and the specific irreparable injury that the applicant will
incur if the TRO is not issued.!? In fact, “where injunctive
relief granted exceeds the relief

a movant is seeking a TRO. For
example, in Bexar and Dallas
counties, the local rules require
notice to the adverse party
unless the movant certifies that
such notification would cause
irreparable harm to the moving
party.!2 Unless the movant shows
such circumstances precluding

No temporary restraining order shall be
granted without notice to the adverse
party unless it clearly appears . . . that
immediate and irreparable injury, loss,
or damage will result to the applicant

before notice can be served and a
hearing had thereon.

requested by the applicant .

. the trial court exceeds its
jurisdiction.”?® Thus, the initial
request for injunctive relief should
substantively request the specific
relief identical to that ultimately
set forth in the proposed TRO, TI
or ultimate final judgment.

the notice requirement, the Dallas
County District Court Local rules require notice of the TRO
be served on the adverse party at least two hours before the
hearing! Thus, these counties have procedurally mandated
the notice requirements set forth in Rule 680 and thereby
protected the due process rights of adverse parties.

Rule 680 also provides that a TRO shall expire within 14
days after it is signed and shall set forth the date for hearing
on the temporary or permanent injunction.'* The court may
grant only one extension of the TRO up to an additional 14
days, unless all parties agree to an additional extension.' If
the TRO is granted ex parte, the order must state the time
and date of issuance.'® As a practical matter, in order for the
relief granted in the TRO not to be undone by its expiration,
the applicant should request a hearing date on the temporary
or permanent injunction within 14 (or 28) days of the date
the TRO is signed.

The application for a TRO should mirror the proposed TRO
the applicant requests. Thus, it is beneficial to first draft the
proposed TRO and then draft the application to correspond
therewith. In the interest of protecting due process, the form
and scope of the TRO is specifically prescribed in Rules 683
and 684.17 The TRO must:

The applicant’s pleading must
contain a “plain and intelligible statement” of the grounds
for the relief requested.?! Specifically, the applicant must
plead “three specific elements: (1) a cause of action against
the defendant; (2) a probable right to the relief sought; (3) a
probable, imminent, and irreparable harm in the interim.”22

It is not sufficient to show only a “theoretical possibility” of
harm.?® Rather, the applicant must show that acts causing
injury are actually occurring or will probably, not potentially,
occur.2* Moreover, the claimant is not required to “establish
that he will finally prevail in the litigation,” but only “a
probable right and probable injury.”?* Thus, the pleading and
affidavit should be specific to show concrete factual allegations
of a specific act resulting in a specific injury. Based on these
specific allegations, the court will be able to sufficiently craft
the TRO to be specific in its terms and describe in reasonable
detail the specific acts restrained.

Based on the specificity of the pleading, the movant should
be able to sufficiently identify the party to be restrained. A
movant should not try to overreach and enjoin a litany of
individuals or entities that may not be properly enjoined.
Doing so could result in the denial or dissolution of the TRO.

Finally, the court will fix a security amount based on the
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nature of the acts, the severity of the alleged irreparable harm,
the harm that could result to the adverse party if it is found
the TRO was wrongfully granted, and the number of parties
to be enjoined.?® The purpose of the bond “is to provide
protection to the enjoined party for any possible damages
occurring as a result of the injunction.”?” In the event the
applicant ultimately succeeds on the merits, the court should
return the security deposit from the court clerk’s registry. In
the event the adverse party ultimately succeeds and shows
the injunctive relief was improper the security should be paid
as damages to the party against whom the injunctive relief
was improperly granted.

Thus, a party defending against injunctive relief should be
prepared to present evidence as to the nature of damages the
defendant will incur as a result of the wrongfully-issued TRO.
Even if the injunction is ultimately granted, the applicant
may not be able to effectuate the injunctive relief if the bond
amount is set sufficiently high. Moreover, the defending
party may ultimately be awarded that security amount
upon dissolution of the injunctive relief or a final trial on
the merits. Many defendants overlook this element of the
defense as a ministerial act, when it could be used proactively
to practically render the injunctive relief ineffectual or result
in an appropriate damage award to the responding party.

By stating clearly and specifically the requested relief in an
application for a TRO, the application and order are more likely
to comply with the requirements of Texas law. Conversely,
a defendant should adamantly oppose the entry or seek
dissolution of a TRO that is (a) granted without notice; (b)
does not specifically state the reasons for issuance; (c) is not
sufficiently specific regarding the acts to be enjoined; or (d)
otherwise [ails to meet the procedural requirements set forth
in Texas law. When seeking a TRO, attention to procedural
details is paramount.

The following checklist should help ensure a TRO application
and proposed order are procedurally proper:

*  Check local rules for procedural nuances

*  Provide notice to adverse party (when necessary and
will not result in further harm)

*  Request relief that does not extend beyond the parties
or agents described in Rule 683

*  Allege specific facts

o Allege specific, irreparable and imminent harm

*  Ensure the TRO will expire in 14 days (or 28 days
if extension granted pursuant to Rule 680)

*  Set a security deposit amount in the TRO

e Provide all affidavits necessary to support the
application or petition
e Set a date for the TI hearing in the proposed TRO

And, if obtained ex parte:

°  State the time and date of issuance in the TRO

*  Define the irreparable injury in the TRO

* Explain in the TRO why it was granted without
notice

After the court grants a TRO, the moving party must request
the court clerk issue citation to have the TRO served on
the adverse party in accordance with Rules 106 and 108.28
Once the security is posted and the defendant is properly
served, the TRO is effective and the parties may prepare for
the TI hearing.

B. Temporary Injunctions

The pleading and procedural requirements for a TRO and
TI are largely the same. In fact, the difference between a
TRO and a TI is solely in the character and [unction of the
order “A temporary restraining order is one entered as
a part of a motion for a temporary injunction, by which a
party is restrained pending the hearing of the motion.” “A
temporary injunction is one which operates until dissolved

by an interlocutory order.”!

Important distinctions exist, however, that create key
differences in the application and presentation to the court
of a requested TRO versus a TL First, “[n]o temporary
injunction shall be issued without notice to the adverse
party.”*? Additionally, while the TRO must set a date for the
TI hearing, the TI “shall include an order setting the cause for
trial”3® Further, the TI requires a separate bond or security
be paid by the applicant, unless expressly authorized by the
trial court.>* Perhaps most importantly, while a TRO may
issue upon a sworn petition, a T1 requires evidence.®

In addition to the TRO checklist contained herein, the
following should be considered in the application for the TI
and the order granting the TI:

*  Provide notice to the adverse party

*  Set the matter for trial in the TT order

® Set an additional security amount in the TI to
support it or expressly authorize use of the TRO
security

The TI hearing requires the applicant to show a “probable
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right of recovery” and “probable injury to him if the writ is
not granted.”*® The applicant need not, however, establish
that he will “finally prevail at trial”¥ Thus, to prove the
necessity of the TI, the applicant should be prepared to call
witnesses and introduce evidence supporting the merits of the
claim and the irreparable injury. The applicant should also
be prepared to argue that the adverse party will not suffer
extensive damages as a result of the T1 and thereby reduce
the proposed bond amount.

1f the T1 hearing is to occur within 14 days of signing the TRO,
in many cases vast amounts of discovery and preparation need
10 be conducted during this two-week window. Practically, the
attorney seeking the TI should be prepared to devote ample
amounts of time during this window to prepare as if he or
she were preparing for the final trial on the merits. Often,
depositions will need to occur on an expedited basis and the
parties may need to exchange documents supporting their
claims or defenses. If either party anticipates voluminous
discovery, the parties should be prepared to discuss a
proposed expedited discovery schedule with the court under
Rule 191.1, either at the TRO hearing or shortly therealter, to
resolve any potential scheduling issues.

While the TRO may be granted, even ex parte, following a
relatively cursory hearing based on an affidavit, a TI can
only issue after a substantive, exhaustive, and usually hotly
contested presentation of evidence. The T1 hearing is more
akin to a mini-trial on the merits. While the moving party is
not technically required to substantively and finally prove its
case, the burden of proof to show “probable right of recovery”
and injury is somewhat amorphous. The amount and degree
of necessary evidence may be largely subjective, depending
on the court, the parties, and the nature of the controversy.
Thus, the moving party should be prepared to present as
much evidence on liability and damages and it possibly can,
given the abbreviated 14- or 28-day window for discovery
and preparation.

lll. Conclusion
When extraordinary times render ordinary damages
insufficient, Texas law allows the extraordinary injunctive
remedies of a TRO or TI. Obtaining or defending a TRO or T1
is a tedious, procedurally-intensive task. Texas statutes, rules
and common law take great care to protect the due process
rights of defendants against whom such relief is sought.
Careful study of Texas law prescribing the mechanisms for
TROs and Tls is a necessary prerequisite to effectively seek
and defend these extraordinary measures. The guidelines
herein should be a good starting point to ensure compliance

with the Texas rules of equity regarding TROs and Tls.

Gabe T. Vick is a business litigator at Looper Reed & McGraw,
P.C. in Houston. %
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