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Employers are generally not responsible for reporting employees’ positive COVID-19
diagnoses to the U.S. Department of Health and Human Services or the Texas Department of
State Health. However, employers may overlook the ordinary reporting requirements for
workplace illnesses that must be made to the Occupational Health and Safety Administration
(OSHA), including reporting COVID-19 diagnoses. With that in mind, OSHA recently released
revised enforcement guidance that provides employers with substantive direction
concerning the recording of COVID-19 cases.
Under OSHA’s recordkeeping requirements, covered employers[1] must record on their
OSHA 300 log any confirmed COVID-19 diagnosis that is both: (1) work-related; and (2)
involves OSHA general recording criteria. A condition is “work-related” if “an event or
exposure in the work environment either caused or contributed to the resulting condition.”
An illness involves OSHA general recording criteria if, among other things, it results in days
away from work or medical treatment beyond first aid.
Any COVID-19 case will necessarily involve OSHA general recording criteria, since a
confirmed case will, at a minimum, require days away from work. However, determining
whether the illness is “work-related” is a more difficult task. Recognizing this difficulty for
employers, OSHA’s revised guidance provides that it will exercise substantial discretion in
enforcing the reporting requirement. In general, an employer is only responsible for
reporting a confirmed COVID-19 case if: (1) there is objective evidence that the diagnosis
may be work-related (e.g., cluster of cases among workers in close proximity without an
alternative explanation; illness is contracted shortly after lengthy close contact with
coworker/customer with confirmed diagnosis); and (2) the evidence was reasonably
available to the employer (e.g., reports from employees).
OSHA’s revised guidance also provides that employers should make a reasonable
investigation into work-relatedness. According to the guidance, it is sufficient in most
circumstances to: (1) ask the diagnosed employee how they believe they contracted COVID19; (2) discuss with the employee any work or out-of-work activities that may have led to
exposure; and (3) review the employee’s work environment for potential exposure (i.e.,
identify whether others in that work environment have contracted COVID-19). If, after the
inquiry described above, an employer cannot determine whether it is more likely than not
that the employee’s illness is work-related, the employer does not need to record that
COVID-19 diagnosis.
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In sum, OSHA’s reporting requirements are mandatory, and they may be easily overlooked
as employers deal with other pressing aspects of managing their workplaces during this
pandemic. OSHA’s revised guidance makes clear that the recording requirements are not
onerous and that OSHA will exercise significant discretion in enforcing those requirements
where employers have made a reasonable effort to comply.

[1] A “covered employer” is any employer with ten or more employees that is not in an

exempt industry classification. The list of industries exempt from OSHA’s recordkeeping
requirements can be accessed by clicking here.
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