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| GUEST ARTICLE

AVOID
THE BATTLE,
WIN THE WAR:
Why What You Say, How You Say It,
and When You Say It Matters.

“Victorious warriors win first and then go to
war, while defeated warriors go to war first
and then seek to win.” Sun Tzu, The Art of
War.

From handshake deals to seemingly
perfectly papered transactions, the steel
business is still the Wild West in terms of
the variety of ways in which we see multi-
million dollar deals being done. Although
the configuration of any given deal varies, a
vast amount of business is conducted via an
e x c h a n g e o f f o r m a l a n d i n f o r m a l
c o m m u n i c a t i o n s i n c l u d i n g e m a i l s ,
telephone calls, requests for quotes, quotes,
purchase orders, order confirmations and
invoices, all without signed a contract. And
in some cases, a deal is simply done on a
handshake or written down on a bar napkin.
But while the expression, “a man is only as
good as his word” may have governed the
steel business for years, litigation is at an all-
time high. And the cold hard truth is that the
company who did everything right, sent or
received a formal purchase order, its risk-
shifting terms and conditions and sent or
received an order confirmation is likely no
better off than the company who relied
solely on a handshake. How can that be, you
say?

Take a typical transaction for the sale of
s t e e l b e t w e e n a d i s t r i b u t o r a n d
manufacturer: (1) a distributor sends a
request for quote to a manufacturer; (2) the
manufacturer sends the distributor a quote,
including the price and other material sales'
terms with or without the manufacturer's
terms and conditions attached; (3) the
distributor then sends the manufacturer a
purchase order with the distributor’s terms
and conditions attached; and (4) finally, the
manufacturer sends the distributor an order
confirmation with the manufacturer’s terms
and conditions attached, or simply performs
in response to the purchase order and then
sends an invoice to the distributor with the
manufacturer’s terms and conditions
attached. The competing terms and
conditions are often one-sided boilerplate
terms and conditions, printed in small print
on the back of the document and neither
party signs the other party’s document,
much less bothers to read it.

Here’s the rub, if there is no signed contract,
whose terms and conditions govern the
parties’ transaction? If a dispute arises, this
can be a multi-million dollar question, and
its answer hinges solely on the following
question: When was the contract formed?
(Commonly referred to as a “battle of the
forms”).

With the rapid expansion of interstate
commerce, a need to regulate business
transactions in a uniform way gave birth to
the Uniform Commercial Code (the
“UCC”). A joint effort by the National
Conference of Commissioners on Uniform
State Law and the American Law Institute,
the UCC was a comprehensive effort to
modernize the law governing commercial
transactions designed to provide clarity,
ensure uniformity in the adopting states,
and to promote certainty and predictability
in commercial transactions. It is the longest
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and most elaborate of the uniform acts and
was written to address common law
inequities of contract formation.

While largely successful at achieving this
ambitious goal, one of the most confusing
and fiercely litigated sections of the UCC is
the battle of the forms. It has been described
as a “miserable, bungled, patched-up job,”
and “arguably the greatest statutory mess of
all time.” In fact, due in part to the massive
confusion the UCC’s battle of the forms
engendered, a revised version was offered in
2003, but the revision has never been
enacted by any state.

So at least for now, we’re stuck wading
through the current statutory framework.
To decide when the contract was formed,
courts must determine which formal or
informal communication constituted the
offer, and which one created the acceptance.

At common law, to create a contract, it was
necessary for the offer and the acceptance to
reflect identical terms. If the acceptance
included any term additional to or different
than the terms of the offer, it constituted a
counter-offer, not an acceptance. This was
referred to as the “Mirror Image Rule.” The
common law also recognized, however, that

a contract could also be formed by
performance. In other words, an offer or
counter-offer could be accepted by paying
for or delivering goods. Accordingly,
because it was rare in commercial
transactions for an offer and an acceptance
to contain identical terms, contracts were
most often formed solely by the counter-
offer and performance of the other party. In
that scenario, the terms that governed the
parties’ transaction were only those
contained in the counter-offer; the last party
to send its terms and conditions before
performance by the other party won the
battle of the forms. This was referred to as
the “Last Shot Rule.” For example, even if
you thought you sold material “as is, where
is,” thereby disclaiming any express or
implied warranties, if you did not send your
terms and conditions last, you might be
stuck with terms and conditions that
required you to warrant the material for a
specific purpose or for a long period of time.

To combat the inherent unfairness of the
Mirror Image Rule and the Last Shot Rule,
the UCC endeavored to liberalize the
formation of contracts so as to avoid
frustrating the parties’ intentions by
attempting to fit the transaction into the
common-law model of offer and acceptance.

Unfortunately, and often because of
inadvertent yet sloppy business practices,
more problems were created than solved.

Under the UCC a valid offer need only
demonstrate that the offeror intended to
make an offer, the terms of the offer were
c lear and def in i te , and the of feror
communicated the essential terms of the
offer to the offeree. For our purposes, the
essential terms necessary for an offer are a
description of the product and the price
based on the quantity ordered. Additional
terms such as the place and time of payment,
shipment and delivery are not necessary to
create a valid offer.

Vastly different than the common law’s
Mirror Image Rule, the UCC provides that
any definite expression of acceptance, or a
written confirmation which is sent within a
reasonable time, operates as an acceptance,
and not a counter-offer, even though it states
terms additional to or different from those
offered or agreed upon. Accordingly, more
often than not, under a UCC battle of the
forms, a seller’s quote issued in response to a
specific inquiry (usually a request for quote)
that simply identifies the product and price,
is an offer that is capable of acceptance and
the buyer’s purchase order is the acceptance
(not the offer).

(continued on page 20)
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TS Upsetting &
Threading Services, LP
TS Upsetting & Threading Services, LP is a new
Associate member. The company product mix
includes API 5CT, Carbon Steel Tubing, ERW,
ISO, OCTG Tubing and Casing, Seamless Pipe.
Products manufactured include API 5CT, 2-3/8"
& 2-7/8". Product origins include Italy, Korea,
Philippines, Russia, South Africa, United States,
US & Outside US Products. Size range - Tubing
2-3/8" & 2-7/8". Services include Heat Treating,
Hydrostatic Testing, Inspection, Straightening,
Threading.

William Carruth is the NASPD Contact.

TS Upsetting & Threading Services, LP
18702 E Hardy Road
Houston TX 77073
Phone: 281-209-9300
Fax: 281-209-9333
bill@tsupset.com
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O n c e a c o u r t d e t e r m i n e s w h i c h
communicat ions are the of fer and
acceptance, the court must decide whose
terms and conditions apply. Under the
UCC, the terms of a contract are those
contained in the offer plus any additional or
different terms contained in the acceptance
unless: (1) the offer expressly limits
acceptance to the terms of the offer, (2) the
additional or different terms materially
alter any term or condition in the offer, or
(3) the offer contains an objection to any
additional or different terms that could be
contained in an acceptance. To put it
bluntly, under the UCC, all of the offeror’s
terms and conditions, along with any
unimportant or immaterial terms and
conditions provided by the offeree govern
the transaction.

Thus, while the UCC overrules the Mirror
Image Rule and the Last Shot Rule, it simply
swaps the Last Shot Rule for what could be
coined as the First Shot Rule. The bottom
line? Unless you want to risk being the
biggest loser in a battle of the forms you
must make sure that: (1) you are the offeror;
(2) you send your terms and conditions
with each and every quote; and (3) in the
event you are not the offeror, your terms and
conditions contain the magic language
making your acceptance of any offer
expressly conditional on the other party’s
acceptance of your terms and conditions.

For a more in-depth analysis on how to
protect yourself from losing a battle of the
forms and to hear war stories of real life
consequences for losing one, join us in
Philadelphia at the NASPD Summer
Conference Program, “The Slow Death of
the Handshake: Best Practices from a
Litigator’s Perspective.”

About the author: Alexis Foster is an attorney in
the commercial litigation section at Gray Reed &
McGraw, LLP in Houston, Texas. Her practice is
focused on the steel industry and related legal
matters including both domestic and international
business litigation. She advises clients on pre-
litigation matters such as lien perfection,
contractual debts and other matters related to the
sale of goods. Alexis’ unique understanding of the
steel industry allows her to provide clients with
knowledgeable counsel regarding the effects of
litigation from both a legal and business
perspective, thus her approach to any business
dispute is both a practical and creative one.
(afoster@grayreed.com).
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k n o w l e d g e , c o n t a c t s , m e n t o r s a n d
friendships I have gained over that period are
invaluable. With that in mind, I urge our
member companies to encourage their
younger employees to attend NASPD events.
The contacts and development NASPD
events provide for young pipe professionals,
is a valuable investment in your individual
organizations and the general stewardship
of our industry moving into the future.

We are currently developing programs to
make the NASPD the “go to” source for
information about the steel pipe industry.
I m p r o v i n g t h e e d u c a t i o n c o u r s e s ,
developing an informational app and
marketing our association to other
industries are but a few of the ways we are
accomplishing this goal.

Jim O’Shea and his committee have another
outstanding program slated for our Summer
Conference in Philadelphia. What impact
will President Trump have on the Steel Pipe
industry? Make sure you attend to find out. I
look forward to seeing all of you June 15-17 in
Philly!

Buddy is currently serving a second term on
the NASPD Board of Directors as VP Eastern
Region. He believes NASPD has been an
invaluable vehicle for turning business
relationships into personal relationships.
He counts meeting other family members of
customers that attend the conferences
amongst his favorite things about NASPD
events and also acknowledges NASPD
makes it incredibly convenient to see lots of
customers and contemporaries at the three
yearly events, “It’s a great way to learn more
about different markets and emerging
trends. Sometimes just confirming others
are experiencing the same challenges can be
a comfort.”

(MEMBER SPOTLIGHT continued from page 14)

With Sympathy

It is with great sadness that NASPD
announces the unexpected death of Mr.
Arie Euser, on Saturday, April 1, 2017, at
the age of 76. He was a past president of
NASPD from 1988-1989.

Mr. Euser worked for more than forty
years at Van Leeuwen, founder and
director of the branch in the United
States and director of the company in
Z w i j n d r e c h t , N e t h e r l a n d s . H e
contributed greatly to the development
of Van Leeuwen, in Europe as well as
globally.

As a pioneer with commercial insight,
enthusiasm and his sense of humor, he
has been an example to many.

Our thoughts are especially with his wife,
children and grandchildren. We wish
them strength in these difficult times.

Arie Euser with his wife, Froukje


