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IRS REV. PROC. 2013-34 SIGNIFICANTLY EXPANDS GROUNDS  

FOR EQUITABLE INNOCENT SPOUSE RELIEF  

 

By David Gair 

 Various forms of relief for “innocent spouses” are found in the Internal Revenue Code; but only 
§ 6015(f) relieves filers from responsibility for underpayments of tax shown on the face of a jointly-filed 
income tax return (as distinguished from audit deficiencies later determined by the IRS).  Section 6015(f) 
provides for “equitable relief” if, based on the facts and circumstances, it would be inequitable to hold 
the individual liable for such taxes.   

 In January 2012 the IRS issued IRS Notice 2012-8 containing a proposed revenue procedure 
which according to the IRS is “designed to provide relief to more innocent spouses requesting equitable 
relief from income tax liability.”  IRS Notice 2012-8 significantly expanded the facts and circumstances 
(previously set out in Rev. Proc. 2003-61) which the IRS will consider in determining whether or not 
§6015(f) relief should be granted.   On September 16, 2013 the IRS issued Revenue Procedure 2013-34 
which largely adopted the procedures proposed in Notice 2012-8 with a few taxpayer favorable 
changes.   

 The IRS also issued proposed regulations on August 13, 2013 [REG-132251-11] related to limited 
aspects of innocent spouse relief.  The proposed regulations generally relate to the time period for 
making a request for equitable relief – that is the request can be made any time within the statute of 
limitations on collection.  The IRS previously issued notices regarding this change of position. 

Background on Innocent Spouse Relief 

 In 1971, Congress amended the Internal Revenue Code by  the addition of Sec. 6013(e), which 
provided that “innocent spouses”  filing joint returns could be relieved from tax liability for omissions 
from reported gross income attributable to their partners under certain circumstances.  The innocent 
spouse rules were significantly changed as part of the 1998 Reform Act to expand the possibilities for 
relief (including the possibility of equitable relief).   The proposed revenue procedure in IRS Notice 2012-
8 is one of the most significant changes to equitable innocent spouse relief since the 1998 Reform Act.  

Sources of Joint Liability 

IRC § 6013(d)(3) provides that married taxpayers who file joint returns will be jointly and severally liable 
for the income tax liabilities arising from that joint return.  “Joint and several liability” covers not only 
the tax liabilities expressed on the face of the return, but also any deficiencies  for taxes, penalties or 
interest that may subsequently be determined by the IRS.  Filing a joint return is the rough equivalent of 
a married couple signing an open-ended promissory note acknowledging that either party  is fully 
responsible for  all income taxes or additions to tax for the tax year in question.  The IRS need not collect 
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the taxes equally from each party.  It can collect all of the taxes (or any portion thereof) from the 
husband; or all taxes (or any portion thereof) from the wife. Divorce documents that purport to lay all 
responsibility for the payment of taxes on one party or the other are not binding upon the IRS.  Second, 
community property laws also operate to create joint liability.   

Laws also can give rise to a type of joint responsibility, since (absent a partition agreement or similar 
document) community property laws can cause half of the income earned by one spouse to be 
considered   income of the non-earning spouse.  But this is different from joint and several liability that 
arises from filing of a joint income tax return.  If a Texas married couple files “married, filing separately” 
each will be liable for one-half of the community’s total income, and therefore also liable for income 
taxes attributable to such one-half share. In contrast, if the same couple files a joint return, each party is 
liable for 100 percent of the taxes on 100 percent of the community’s income. 

First Considerations in All Cases  

The initial consideration in all cases is to determine if there actually is a joint return.  Was a joint return 
filed with a forged signature, or was it signed under duress? Was the couple legally married?  There is no 
joint return if either individual did not intend to file a joint return or if it was not legal to file a joint 
return. 

Types of Innocent Spouse Relief 

The Internal Revenue Code provides for several types of innocent spouse relief. It is important to 
evaluate your client’s facts and circumstances to determine what type of relief is applicable.   

1) “Traditional” innocent spouse relief is provided by IRC § 6015(b).  This provision type of relief is 
useful to eliminate liability for an innocent spouse where there has been an understatement of 
tax, i.e., an audit deficiency.   IRC § 6015(b) does not provide for relief  for an underpayment of 
taxes, i.e., where the amount of tax stated on the face of the joint return is not contested, but 
such taxes have simply not been paid over to the IRS.  

2) “Separation of Liability” relief is provided by IRC § 6015(c).  This type of relief can limit liability 
for understatements (not underpayments) to the portion of the deficiency properly allocable to 
that individual’s earnings.   Again, this provision is helpful only where there has been an 
understatement of tax, not an underpayment.  Moreover, IRC § 6015(c) does not eliminate the 
force of community property laws. Relief from community property laws (i.e.limiting tax liability 
to income actually earned by the spouse in question) is made possible by IRC § 66, under 
circumstances that are parallel to the provisions of IRC § 6015(c). 

3) “Equitable” relief is provided by IRC § 6015(f).  This type of relief can be used to limit or 
eliminate liability for understatements and the only type of innocent spouse relief that is 
effective to eliminate an underpayment of tax shown on the face of the return.   



 3 TEXAS TAX LAWYER – FALL 2013 

 

According to IRC § 6015(f), relief is to be granted if based on the facts and circumstances, it would be 
inequitable to hold the individual liable.  What “facts and circumstances” are necessary for the granting 
of innocent spouse relief is the focus of the article. 

General Requirements for Equitable Relief according to Rev. Proc. 2013-34 

The major changes to equitable innocent spouse relief under §6015(f) provided by Rev. Proc. 2013-34 
are discussed below. 

First Step.  In order to be considered for innocent spouse relief, there is a requirement that certain 
threshold conditions be met, as follows: 

a) Joint return was filed.  

b) Relief is not available through other provisions of IRC §6015(b) or (c). 

c) Request for relief was made timely (i.e. before collection or refund or credit statute expires) . 

d) Assets were not transferred as part of a fraudulent scheme to avoid collection. 

e) Disqualified assets were not transferred. 

f) Requesting spouse did not knowingly participate in the filing of a fraudulent joint return. 

g) The tax liability is attributable, in full or part, to the non-requesting spouse.  Several exceptions 
to this general rule exist:  

i) attribution solely due to the operation of community property law;  

ii) nominal ownership; 

iii) misappropriation of funds; 

iv) abuse;  and 

v) fraud of non-requesting spouse. 

Additionally, relief under IRC § 66 requires the taxpayer to meet these conditions as well, except 
conditions a and b above.   

 Second step.  If the threshold conditions are satisfied, the IRS will make a “streamlined” 
determination, and ordinarily will grant relief if: 

a) The spouses are: 

i) no longer married; 

ii) legally separated; 
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iii) one spouse is a widow/widower; or 

iv) the spouses have not been members of the same household during the past year; and  

b) The requesting spouse will suffer economic hardship if the Service does not grant relief; and 

c) The requesting spouse did not: 

i) know of or have reason to know of the deficiency; 

ii) know or have reason to know that the non-requesting spouse would not or could not pay the 
underpayment;  or 

iii) know or have reason to know of the item of community income.   

Note that the existence of abuse or financial control by non-requesting spouse can satisfy this 
requirement even if the requisite knowledge exists.  

 Third Step.  If “streamlined” relief is not available, the IRS will go on to consider other facts and 
circumstances to determine if it would be inequitable to hold the requesting spouse liable for all or part 
of the liability.  The factors include:  

a) Marital status (i.e. being divorced weighs in favor of relief) 

b) Economic hardship (unable to pay reasonable living expenses based on rules similar to those 
provided in Treas. Reg. § 301.6343-1(b)(4)) 

c) Knowledge 

i) Understatement cases – Issue is whether spouse had knowledge or reason to know of the 
item giving rise to the understatement or deficiency at the time the requesting spouse 
signed the joint return. 

ii) Underpayment cases – Issue is whether spouse knew or had reason to know at the time 
the requesting spouse signed the joint return that the nonrequesting spouse would not or 
could not pay the tax liability at the time the joint return was filed or within a reasonably 
prompt time after the filing of the joint return. 

iii) Section 66 cases – Issue is whether the spouse knew or had reason to know of an item of 
community income that should have been included in gross income. 

iv) Similar to streamlined relief, if abuse or financial control exists this factor can weigh in 
favor of relief even if the requisite knowledge exists.  
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d) Legal obligations (i.e. one spouse has agreed to pay the liability in a divorce decree or other 
legally binding agreement.  Note: clients are often surprised to learn that a court decree 
requiring the other spouse to pay is not binding on the IRS.) 

e) Significant benefit beyond normal support (lavish lifestyle such as owning luxury assets and 
taking expensive vacations). 

f) Good faith efforts to comply with tax laws (in the years following the year to which the request 
relates). 

g) Physical or mental health status when the return was filed or at the time the requesting spouse 
requested relief. 

Significant Changes to Equitable Relief resulting from IRS Notice 2012-8 & Rev. Proc. 2013-34 

IRS Notice 2012-8 and Rev. Proc. 2013-34 very significantly alter the standards for relief as set out in 
previous IRS guidance such as Rev. Proc. 2003-61. 

Change #1: Greater deference is given to the presence of abuse than Rev. Proc. 2003-61.  Existence 
of abuse can outweigh or negate other factors.  

Change #2:  Request for equitable relief can be filed any time before the collection statute runs.  
Previously, the rule was that relief had to be requested within 2 years of collection action.  This change 
actually happened in 2011 (IRS Notice 2011-70). 

Change #3: Threshold conditions previously required that the income tax liability must be 
attributable to the non-requesting spouse.  New exception exists if the item stems from the non-
requesting spouse’s fraud and thus gave rise to the understatements of tax. 

Change #4: Streamlined determinations now apply to understatements of tax, underpayments of 
tax and claims for equitable relief under IRC § 66(c). 

Change #5: No one factor or majority of factors controls a determination – it all depends on the 
facts and circumstances. 

Change #6: Standards for economic hardship are revised.  A lack of economic hardship will now be 
viewed as a neutral factor.  

Change #7: A finding of actual knowledge of an item giving rise to an understatement will no longer 
be weighed more heavily than other factors.  Abuse or financial control by nonrequesting spouse 
causing fear of retaliation will result in the knowledge factor to weigh in favor of relief. 

Change #8: Similar to change #7 above, in a situation where the spouse had knowledge that 
nonrequesting spouse would not pay liability within a reasonably prompt time frame, the existence of 
abuse or financial control causing a fear of retaliation will cause this factor to weigh in favor of relief. 
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Change #9: IRS clarifies that the legal obligation of the requesting spouse is a consideration (not just 
whether the non-requesting spouse has an obligation to make payment to the IRS). 

Change #10: The significant benefit factor will not weigh against relief if the nonrequesting spouse 
abused or maintained financial control over the nonrequesting spouse and the nonrequesting spouse 
made the decisions about living a more lavish lifestyle. 

Change #11: Subsequent compliance with income tax laws will now way in favor of relief, instead of 
just being viewed as a neutral factor.   

Change #12: Refunds are now available in deficiency cases for payments made other than through an 
installment agreement. 

When can innocent spouse relief be requested? 

 Generally, an innocent spouse request is made by filing an application for administrative relief 
(Form 8857) with the IRS Collection Division within the appropriate time period (within 2 years after the 
IRS begins collection activities for IRC § 6015(b) & (c) and within the collection statute of limitations for  
§ 6015(f)).  It can also be raised in other ways, for example, as a defense in a Tax Court Petition in 
response to a statutory notice of deficiency, or as a defense in a collection due process hearing. 

Conclusion 

 The IRS appears to have come to the conclusion that equitable relief really should take into 
account all the facts and circumstances, as IRC § 6015(f) requires.  No longer do we have arbitrary 
requirements like the two year filing deadline for IRC § 6015(f) relief.  It is absolutely vital to work 
diligently to understand the new rules and to work hard with your client to gather as many facts as 
possible to support the various factors.  At the same time, it is important to neutralize unfavorable facts 
if at all possible.  Innocent Spouse Relief cases can be a lot of fun and a chance for you to be an advocate 
for your client – likely someone who really needs your help. 

 Anecdotally, since the time period that Notice 2012-8 was published in February of 2012, the 
changes have been a very positive development for Taxpayers.  The administrative process seems to be 
fairer and appropriate requests for relief are being granted with greater frequency.   

 

David C. Gair is Board Certified in Tax Law by the Texas Board of Legal Specialization.  He is a shareholder 
with the law firm of Looper Reed & McGraw, P.C. in Dallas, TX. 
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	a. Both the practitioner and the taxpayer agree that the scope of the opinion and the taxpayer’s reliance on it are limited to the Federal tax issues addressed;
	b. The opinion does not concern a listed transaction or a “principal purpose” transaction and is not a “marketed opinion”;
	c. The opinion discloses that it is limited to the one or more Federal tax issues addressed, that additional issues may exist that could affect the federal tax treatment of the transaction and the opinion does not consider or provide a conclusion with...
	d. The opinion identifies in a separate section all issues for which the practitioner assumed a favorable resolution.

	5. Additional required disclosures.  In addition to the disclosures described above, the following disclosures are also required under Circular 230 § 10.35(e):
	a. A covered opinion must prominently disclose any compensation or referral arrangement between the practitioner and a promoter.
	b. A marketed opinion must prominently disclose that (i) the opinion was written to support the promotion or marketing of the transaction, and (2) the taxpayer should seek independent advice based on the taxpayer’s particular circumstances.

	6. Overall conclusion.  The opinion must provide the practitioner’s overall conclusion as to the likelihood that the federal tax treatment of the transaction is the proper treatment and must provide the reasons for that conclusion.  If the practitione...

	F. Use of legends/disclaimers.  The various disclosure requirements with respect to covered opinions and to keep written advice from being treated as certain kinds of covered opinions, as described above, has led most professional firms to attach broa...
	1. Avoid sending work-related messages from their personal computers, phones, or PDAs, unless they have been properly synchronized with the firm network pursuant to approved procedures, or unless the attorney has remotely accessed the firm network pur...
	2. Consider adding the legend to firm letters, memoranda, or other written communications, where appropriate under the facts and circumstances.

	G. Review procedures.  Circular 230 § 10.36(a) requires the head of a firm’s Federal tax practice to take reasonable steps to ensure the firm has adequate procedures in effect to comply with section 10.35, which provides standards for covered opinions...
	1. Formal legal opinions.  Our firm policies and procedures provide that all formal legal opinions of the firm with regard to a tax matter or issue must be issued in writing, must be signed by or on behalf of a partner in the appropriate Area of Pract...
	a. For a “covered opinion”:  by the head of the Tax department or another partner he or she may designate from the appropriate Area of Practice.
	b. For an opinion that is not a “covered opinion”: by another partner from the appropriate Area of Practice.



	V. STANDARDS FOR TAX RETURNS AND REFUND CLAIMS, AND FOR DOCUMENTS, AFFIDAVITS, AND OTHER PAPERS
	A. Preparer tax identification numbers.  Regulations under I.R.C. § 6109 and Circular 230 § 10.8(a) require an individual who for compensation prepares or assists with the preparation of all or substantially all of a Federal tax return or claim for re...
	B. Tax Return Preparers.  Practitioners should be aware of the broad definition of “tax return preparer” under Circular 230, I.R.C. § 7701(a)(36)(A) and Treas. Reg. § 301.7701-15 (which is even broader than the definition set forth in the preceding pa...
	C. Penalties with respect to positions on returns/claims for refund.
	1. I.R.C. § 6694(a) and the regulations thereunder provide a penalty for a tax return preparer who prepares a tax return or claim for refund that takes an “unreasonable position” that results in an understatement of tax.  The penalty is the greater of...
	a. there was substantial authority for the position, or
	b. the position was properly disclosed (pursuant to I.R.C. § 6662(d)(2)(B)(ii)(I) and the regulations thereunder) and there is a reasonable basis for the position, or
	c. in the case of a tax shelter or reportable transaction, it is reasonable to believe that the position would more likely than not be sustained.

	2. I.R.C. § 6694(b) and the regulations thereunder provide a penalty for any understatement of tax on a return or claim for refund that results from (a) a willful attempt to understate liability or (b) reckless or intentional disregard of rules or reg...
	3. The standards under section 6694 are reiterated in Circular 230 § 10.34(a).

	D. Other penalties with respect to preparation of returns/claims for refund.  I.R.C. § 6695 provides for various other penalties with respect to preparation of a return or claim for refund, for such things as failing to furnish a copy of the return to...
	E. E-Filing.  I.R.C. § 6011(e)(3) and the regulations and rules thereunder impose electronic filing requirements on tax return preparers with respect to “individual income tax returns” (which are defined as Federal income tax returns for individuals, ...
	F. Restrictions on Disclosure or Use of Tax Return Information.  I.R.C. §§ 6713 and  7216 are civil and criminal penalty statutes that prohibit the disclosure or use of information obtained in connection with tax return preparation except in certain c...
	1. use of such information to prepare a taxpayer’s state, local or foreign tax returns (but see below regarding disclosure);
	2. use and disclosure of such information in connection with the preparation of returns of certain related taxpayers;
	3. disclosure pursuant to a court order, a subpoena issued by a grand jury or by Congress, or a summons or subpoena issued by a government agency;
	4. disclosure to the IRS;
	5. disclosure to other members of the tax return preparer’s firm located within the United States for purposes of tax return preparation (disclosure to other members located outside of the United States requires written consent of the client, unless t...
	6. disclosure to other tax return preparers located within the United States for purposes of tax return preparation (so long as the recipient makes no substantive determinations or advice);
	7. disclosure to contractors for purposes of tax return preparation (with a written notice about sections 6713 and 7216 required to be provided to such contractors);
	8. disclosure to an attorney for purposes of securing legal advice;
	9. for law and accounting firms, use of or disclosure to other members of the firm for purposes of providing other legal or accounting services (but not to related or affiliated firms unless the taxpayer provides written consent), as well as disclosur...
	10. disclosure to the taxpayer’s fiduciary in certain circumstances;
	11. maintaining a list of the tax return preparer’s customers for purposes of providing educational information to them or soliciting additional tax return preparation business from them;
	12. to produce certain kinds of statistical compilations of data that are anonymous as to particular taxpayers, but only for purposes of internal management and support of the tax return preparation business (which can include marketing in support of ...
	13. for quality, peer or conflict reviews;
	14. pursuant to written consent of the taxpayer in the manner set out in Treas. Reg. § 301.7216-
	a. a tax return preparer may not request a taxpayer’s consent to disclose or use tax return information for purposes of solicitation of business unrelated to tax return preparation after the tax return preparer provides a completed tax return to the t...
	b. if a taxpayer has declined a request for consent to the disclosure or use of tax return information for purposes of solicitation of business unrelated to tax return preparation, the tax return preparer may not solicit another consent,
	c. unless otherwise specified, a consent is only valid for one year


	G. Definitions of Tax Return and Tax Return Information.  The definitions of tax return and tax return information for purposes of sections 6713 and 7216 are set out in Treas. Reg. § 301.7216-1(b), summarized as follows:
	1. Tax return – An original or amended income tax return (consequently, employment tax, estate tax, gift tax, and various kinds of excise tax returns are not implicated);
	2. Tax return preparer – Any person who: (a) is engaged in the business of preparing or assisting in preparing tax returns, (b) is engaged in the business of providing auxiliary services in connection with the preparation of tax returns, (c) is compen...
	3. Tax return information – This means any information (including, but not limited to, a taxpayer’s name, address, or identifying number) which is furnished in any form or manner for, or in connection with, the preparation of a tax return of the taxpa...

	H. Standards for documents, affidavits, and other papers.  Circular 230 § 10.34(b) provides that:
	1. A practitioner may not advise a client to take a position on a document, affidavit or other paper submitted to the Internal Revenue Service unless the position is not frivolous.
	2. A practitioner may not advise a client to submit a document, affidavit or other paper to the Internal Revenue Service—
	a. The purpose of which is to delay or impede the administration of the Federal tax laws;
	b. That is frivolous; or
	c. That contains or omits information in a manner that demonstrates an intentional disregard of a rule or regulation unless the practitioner also advises the client to submit a document that evidences a good faith challenge to the rule or regulation.


	I. Advising clients concerning potential penalties and disclosure.  Circular 230 § 10.34(c) provides that:
	1. A practitioner must inform a client if there are any penalties that are reasonably likely to apply to the client with respect to—
	a. A position taken on a tax return if the practitioner advised the client with respect to the position, or the practitioner prepared or signed the tax return.
	b. Any document, affidavit or other paper submitted to the Internal Revenue Service.

	2. The practitioner also must inform the client of any opportunity to avoid any such penalties by disclosure, if relevant, and of the requirements for adequate disclosure.

	J. Relying on information furnished by clients.  Circular 230 § 10.34(d) provides that a practitioner advising a client to take a position on a tax return, document, affidavit or other paper submitted to the Internal Revenue Service, or preparing or s...
	K. Review of position/return/claim.  In accordance with Circular 230 § 10.36(b) and to help ensure and monitor compliance with the requirements applicable to tax returns, claims for refund, and positions on such documents, our firm has adopted policie...
	1. If the preparer is a “signing tax return preparer” within the meaning of Treas. Reg. § 301.7701-15(b):  by the head of the Tax department or another partner he or she may designate from the appropriate Area of Practice (who may not be involved dire...
	2. If the preparer is a “nonsigning tax return preparer” within the meaning of Treas. Reg. § 301.7701-15(b):  by a partner (other than the preparer) from the appropriate Area of Practice.

	L. Reporting requirement for signing tax return preparers.  I.R.C. § 6060 and the regulations thereunder require that a firm maintain a list of each of its practitioners who was a “signing tax return preparer” for each 12-month period ending June 30. ...
	1. who was a “signing tax return preparer” (within the meaning of Treas. Reg. § 301.7701-15(b)) over the preceding 12-month period starting July 1 and ending June 30, or
	2. who will be, or expects to be, a “signing tax return preparer” (within the eaning of Treas. Reg. § 301.7701-15(b)) over the upcoming 12 month period commencing July 1,


	VI. MATERIAL ADVISORS
	A. Requirements.
	1. I.R.C. § 6111 requires that a person who is a material advisor with respect to a reportable transaction make a return identifying and describing the transaction and the potential tax benefits.
	2. I.R.C. § 6112 requires that a person who is a material advisor with respect to a reportable transaction maintain a list of advisees.

	B. Material Advisor.  A material advisor is defined as a person who provides material aid, assistance or advice with respect to organizing, managing, promoting, selling, implementing, or carrying out a reportable transaction, and who derives gross inc...
	1. $50,000, if substantially all of the tax benefits are provided to natural persons, or
	2. $250,000, in any other case.

	C. Reportable Transaction.  A reportable transaction is defined in the regulations under I.R.C. § 6011, specifically at Treas. Reg. § 1.6011-4.  A reportable transaction includes:
	1. Transactions identified by the IRS as listed transactions;
	2. Transactions where confidentiality is imposed on the taxpayer client and the advisor receives a fee of at least:
	a. $250,000 if the taxpayer is a corporation or a partnership or trust all of the owners or beneficiaries of which are corporations;
	b. $50,000 for all other transactions;

	3. Transactions with contractual protection—i.e., where the taxpayer is entitled to a full or partial refund of fees if the tax treatment of the transaction is not sustained or where the fees are contingent on the realization of tax benefits.
	4. Loss transactions:  A transaction that results in a taxpayer claiming a loss under I.R.C. § 165 of at least:
	a. $10 million in one taxable year or $20 million in a combination of taxable years for corporations or partnerships that only have corporations as partners;
	b. $2 million in one taxable year or $4 million in a combination of taxable years for partnerships, individuals, S corporations, or trusts; or
	c. $50,000 in one taxable year for individuals or trusts if the loss arises from a section 988 transaction.

	5. Transactions identified by the IRS as transactions of interest.

	D. Penalties.
	1. I.R.C. § 6707 imposes a penalty on a material advisor for failure to file a return with respect to a reportable transaction.  The penalty is $50,000, unless the transaction is a listed transaction, in which case the penalty is the greater of $200,0...
	2. I.R.C. § 6708 imposes a penalty on a material advisor for failure to maintain a list of advisees with respect to a reportable transaction.  If the IRS requests the list and does not receive it within 20 business days, the penalty is $10,000 for eac...

	E. Ramifications for a Firm’s Policies and Procedures.
	1. A first line of defense:  A firm’s first line of defense to avoid problems in this area would be policies and procedures regarding engagement letters, and head of department or partner responsibility for accepting engagements, and fee arrangements....
	2. A second line of defense:  If there is any risk of a practitioner getting beyond a first line of defense, or if a firm is already involved in this type of practice, recently proposed regulations regarding penalties for failing to maintain a list of...


	VII. RULES APPLICABLE TO IN-HOUSE PERSONNEL
	A. Limited Practice Under Circular 230.  Circular 203 § 10.7(c) lists various types of individuals who may represent their employer before the IRS, including officers and employees of a corporation.
	B. Applicable Ethical Rules Under Circular 230.  Circular 230 § 10.7(c) provides generally that such an individual who represents his or her employer “is subject, to the extent of his or her authority, to such rules of general applicability regarding ...
	1. Section 10.8 requirements that a return preparer obtain a PTIN.
	2. Section 10.27 provisions on unconscionable and contingent fees.
	3. Section 10.28 provisions on return of a client’s records.
	4. Section 10.30 provisions regarding advertising and solicitation of business (except possibly solicitation of employment).

	C. Return Preparer Penalties.  The regulations at Treas. Reg. § 301.7701-15(f) provide that certain persons, including officers and employees of a taxpayer, are not considered tax return preparers.  Consequently, tax return preparer penalties under I....

	VIII. LOOKING AHEAD – PROPOSED AMENDMENTS TO CIRCULAR 230 AND LOVING V. INTERNAL REVENUE SERVICE
	A. Proposed Amendments to Circular 230.  In September of 2012, the Treasury Department published proposed regulations that would amend Circular 230.  The major features of the proposed regulations are:
	1. Single standard for written advice.  The proposed regulations would adopt a single, simplified set of standards for written advice in place of the two sets of standards that exist currently for (a) covered opinions and (b) written advice other than...
	2. Elimination of disclaimers/legends.  The single, simplified standard would eliminate the need for disclosure legends/disclaimers that many professional firms currently append to email messages and other routine written communications in order to av...
	3. Procedures to ensure compliance.  The proposed regulations would revise section 10.36 regarding a firm’s procedures to ensure compliance.  Current section 10.36 requires the head of a firm’s Federal tax practice to take reasonable steps to ensure t...

	B. Caveats about the proposed amendments to Circular 230.
	1. They are only proposed amendments and could well change after comments and hearings.
	2. There has been a considerable delay since the amendments were proposed, possibly because of the Loving case, described below.

	C. Loving v. Internal Revenue Service, ___ F. Supp. 2d ___, 111 A.F.T.R. 2d 589, 2013-1 U.S.T.C.  50,156 (D.D.C. 2013); ___ F. Supp. 2d ___, 111 A.F.T.R. 2d 702, 2013-1 U.S.T.C.  50,171 (D.D.C. 2013); 111 A.F.T.R. 2d 1384 (D.C. Cir. 2013).
	1. The ruling in Loving v. IRS.  In Loving, several tax return preparers who were not attorneys, CPAs, enrolled agents or enrolled actuaries sued for an injunction against the IRS in the federal district court for the District of Columbia on grounds t...
	2. Ramifications.  The court’s ruling in Loving does not appear to have a direct impact on law firms and accounting firms.  The current rules under Circular 230 should continue to apply to them.  However, the Loving case may be one reason there has be...
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