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DO NOT PASS GO 
GO DIRECTLY TO YOUR COMPENSATION POLICY
By W. Darrell Armer and Rachel O. Poynter, Gray Reed

As part of its efforts to ac-
celerate the transformation 
of the healthcare system, the 
U.S. Department of Health 
and Human Services (“HHS”) 

launched its “Regulatory Sprint to Coordi-
nated Care” and the Centers for Medicare 
& Medicaid Services (“CMS”) released a 
number of final rules, including rules that 
changed the Physician Self-Referral Law 
(the “Stark Law”) regulations. While the 
bulk of the final rules were focused on 
removing regulatory barriers to coordi-
nated and value-based care, an important 
revision was made to the definition of 
“group practice,” which directly impacts 
the compensation methodology that can 
be adopted by physician practices. 

To qualify as a group practice under 
the Stark Law, there are nine detailed 
requirements that must be met. One of 
these requirements – profit shares and 
productivity bonuses – was significantly 
modified by CMS’ regulations that went 
into effect on January 1, 2022.  Satisfying 
these requirements is important because 
a physician practice that is a “group 
practice” may avail itself of certain excep-
tions to the Stark Law – most notably, the 
“in-office ancillary services” exception 

(the “IOAS Exception”), which allows group 
practices to provide and receive payment 
for the provision of designated health 
services (“DHS”). If a physician practice no 
longer satisfies the nine requirements to 
be considered a group practice, then the 
physician practice’s receipt of payment for 
a physician’s referrals of DHS to the prac-
tice are no longer protected. As such, if a 
group practice has not done so already, it 
must immediately ensure that its current 
compensation methodology does not run 
afoul of the Stark Law.

It has long been the rule that a group 
practice may pay a physician in the group 
a share of the “overall profits” so long as 
the payment is not directly related to the 
volume or value of the physician’s referrals. 
However, CMS has now deviated from its 
previous definition of overall profits in a 
way that significantly impacts how profits 
may be distributed in a group practice. 
Specifically, overall profits now means 
the profits derived from all the DHS of any 
component of the group that consists of 
at least five physicians or, if there are less 
than five physicians in the group, the prof-
its derived from all the DHS of the group. 
This change (i.e., the use of the phrase “all 
the DHS”) is notable because CMS has 

made clear that a group practice may no 
longer pool and distribute profits from DHS 
on a service-by-service basis (also referred 
to as “split pooling”). The profits from all 
the DHS of any component of the group 
that consists of at least five physicians 
must be aggregated before distribution.

In rulemaking, CMS provided the 
example of a physician practice that pro-
vides both clinical laboratory services and 
diagnostic imaging services (both of which 
are DHS) to its patients in a centralized 
building. If the practice wishes to qualify 
as a group practice for purposes of the 
Stark Law, it may not distribute the profits 
from the clinical laboratory services to one 
subset of its physicians and distribute the 
profits from diagnostic imaging to another 
subset of physicians. Separate and apart 
from the aggregation requirement, CMS 
indicates that sharing profits on a service-
by-service basis could also call into ques-
tion whether a physician practice could 
satisfy other requirements of the group 
practice definition (for example, could the 
group practice still claim to be a unified 
business?).

Through this updated definition to 
overall profits, CMS has also clarified that 
a group practice is not required to treat all 
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components of at least five physicians the 
same in terms of the distribution of shares of 
overall profits from DHS. The group practice 
can utilize different distribution methodolo-
gies to distribute shares of overall profits 
from all of the DHS of each of its compo-
nents of five or more physicians, so long as 
the group practice utilizes the same meth-
odology for distributing overall profits for 
every physician within a single component. 
For example, in a group practice of 10 physi-
cians that furnish both clinical laboratory 
services and diagnostic imaging services, the 
physicians can be divided into two compo-
nents (Component 1 and Component 2) of 
five physicians for purposes of distributing 
the overall profits from the DHS of the group 
practice. Component 1 may distribute overall 
profits based on a per-capita distribu-
tion methodology, and Component 2 may 
distribute overall profits based on a personal 
productivity methodology. As noted above, 
though, a group practice could not use dif-
ferent methodologies to distribute the profits 
of the different types of DHS within a com-
ponent. For example, Component 1 could not 
use a per-capita distribution methodology 
to distribute overall profits associated with 
diagnostic imaging services and then use a 
personal productivity methodology to dis-
tribute overall profits associated with clinical 
laboratory services. This differentiation within 
a component would constitute distributing 
profits on a service-by-service basis, which 
CMS has clarified is not permitted. 

CMS does not place strict parameters 
around how a group practice establishes 

the components of at least five physicians. 
For example, physicians may be grouped by 
similar practice patterns, practice location, 
years of experience, similar tenure within the 
group practice, or other criteria determined 
by the practice. All that is essential is that the 
share of the overall profits received by the 
physician is not determined in any manner 
that is directly related to the volume or value 
of the physician’s referrals. 

Lastly, CMS made changes to align the 
special rules for profit shares and productiv-
ity bonuses with the new value-based rules. 
More specifically, CMS will allow a physician 
to be paid profits from DHS that are directly 
attributable to a physician’s participation in 
a value-based enterprise.  

It is important to remember that the 
foregoing only applies to overall profits and 
revenues derived from DHS. Group practices 
may still distribute the revenues from services 
that are not DHS in any manner that they 
wish. And lastly, practices should be prepared 
to provide supporting documentation verify-
ing the method used to calculate the profit 
share or productivity bonus to the Secretary 
of CMS upon request. 

Since the new regulations are now in ef-
fect, this is your last CHANCE. DO NOT PASS 
GO. Go directly to your compensation policy. 
And as long as it complies with the new rules, 
then YOU CAN LEGALLY COLLECT $200. DMJ
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Running a compliant medical 
practice requires diligence. With six 
attorneys Board Certified in Health 
Law by the Texas Board of Legal 
Specialization, Gray Reed is here 
to help. In addition to regulatory 
guidance, Gray Reed can assist with 
operations, employment, mergers 
& acquisitions, litigation, tax and 
real estate matters.

We have more than 100 years of 
combined proven experience curing 
and preventing legal and business 
issues for physician practices, just 
like you do for your patients’ health 
issues. Let our practice help your 
practice.
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